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INTRObUCTORt CHAPTER 

ON m 

«CIEN€£ AKD PRACTICE 

Of 



'iPHE sci^nte df cckiVeyancing com- 
prises the law of real property, and 
the practice of convejrancing oon^sts in 
^e ai^ication of that' Law to Practice. 
A work therefore entitled *^ The Convej*^ 
ancer/' will necesdleurfly embrace the va- 
jious pmnts of doctrine and practice! bc^ 
curring in the law of real property, and 
should be particularly attentive to those 
whidi iqfluence the daily practice of the 
profeiaicn. The mode to be adopted in 

s this 



* 



ii. introductoAy chapter. 

this and the succeeding chapters, will be 
to lay down die general rules or principles 
on the subject in question, and the reasons 
«. which- they J; foozled, «k1 *» U, 
dtate the exceptions to these rules, tn6 the 
reason of such exceptions, and from such 
several ri^> leasons, anci exc€{>tions» to 
define the present operative doctrine on 
the point : upon*^ this plan therefore the 
present work will be conducted « 



science of amveyancing is the Imt 
of rdaL property. This law is founded oii 
vwions |>rincipl€8^ some of an indexiblis 
nature^ institdted for the general gbod of 
society, tusd therefcne beyond the .ocwitroii^- 
and p^tmmount to tht intoitioto of iodiri* 
duals; «8ind others of a flexible natureb 
beiAg BidadrHeiit to the ibfeeotion, add ia 
short) D^ebe rdes of ifiterpteling : sudi in* 
-■  tention/ 
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tentioh. Asthdrdbfre dw fintddssof tiieM 
rqles tafitrouls the intention^ And ]sdireod5r 
levelled at il^ and intended to ptfemit ki 
aocimiplbhnieiit^ on the ground of its 
bein^ genemlly injurious to Soci^ty^ it k 
iMCesMry in this ifatroductoTy duqpter to 
state and Explain thetn in detail. 



^Tbe first Rule is, that 4 man shali not 
titau u legal perpetuity^ It is for tbs be- 
nefit of sticiety^ and a strong kimaius to 
kdioiir and industry^ tfiat prop ert y be 
,«ibldy circotori, laaded p«,p«»y ia 
particular gives an influoioe and import* 
anoe hi^ly fhdtering to all men^ aiid 
particularly to the new possessor. The 
g^reat fdan of the piui^ derives no littie 
grafilication from his parochial sove^' 

§ 

rfeighty . Such is bUr nature ; and hence 

the stibng stimtilus to iabour and industry 

: ; ^ b2 in 



it INTtODUCTOST CHUkPTES. 

in order to tlie purdiase of laAded pro- 
perty; and this labour and industiy b«ngr 
beneficial to the stat^, it would be highly 
inipolitic to lessen any cause or motive 
teoiding to produce it. The law has there^ 
fcA*e j^onsly watched evety. mode aikl 
artifice which would restrain the aliena^ 
tion of property beyond a certain period, 
sufficient on the oiie hand ' to fi)ster the 
stithuluis to indtestry, by allowing tim6 for 
the establishment of a fiimily, and on the 
other to prevetit by its general efiects any 
injury to society. The period referred to 
and now subsisting is a life or lives in 
being, (lor if many lives be named it caa 
be only the life of the survivor, and Ihey 
Qite idl wearing out together,) and twenty-- 
one years after die death of the single 
life> or the survivor of the several 
wd whioh may also eveiitually iodude a 

double 
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double period of gestation, and indeed 
inay likewise include in effect, thougfarnot 
in actual limitation, a second period of 
iwenty-one years. . Thus I may legaOy 
f;ive by will my real estate ta my. youngest 
male lineal descendant bwn^ w ittvenfre sa 
mere at the expiration of twenty-one ;years 
from thf death fif my yaungat grandson 
lorn, ^ in ne^e 4a mere at my iieefh; 
PQw bere there may be a whole, life^ twQ 
periods of ^«^g»tioii, and two periods «^ 
twsntycOQ^ y^Eirs; as« suppose th^gmndr 
son 9nd male d^sceotet l?e both in 
.eotre » mcr« M the ti,»e. »<en»d to. 
then thejre iin}Mb|S two penicii^ lil'g^star 
iion, ) 4nd, ' as to ^ ^ecoi^d -twi^y^one 
yf«rs; ti^ttiffie Tfkvtt^ e^apiip befoj^ tfe 
jnsi^4epc^ndanlt,wU^hp adult and Ugailf 
capable: ta^oftvey, r Sprejy this perjod 

«KPt, If isfy tbe «i«it »n>bitJQ»9 ;iiidu$try, 

, , i. :» b3 and 
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and ihdead ifc is ei^f. by trutting to the 
imoertHnty of humu) life that so ezteodedi 
« period can be penn^ted without its ope» 
reting injuriously to society. -Sueh is the 
nde aod the reason of the rule of p^|ier 
tuity*, and there is niot ftssingle exocption 

l»tt. . • •  



'. !%£ seccftid Ride is; thait a -mm shaH 
iiM- grmt tf» e$ka* mi amiititm that' the 
p-mut ih^ commit d' hrtaeh of the ihine 
tfT municipal Um% 9t m my etmi&kn wkcUj/i 
tepuputnt to the Eitate : 09 that he shall nn^t 
iaie the profits; or, with reference toroH Uiife 
Mn7» thM the donee U tml shall wt many. 
The feeaoh, as to fhe fi^i class of odhh 
^tions, ist^lear; an^te tothesecond, itoch 
a gift is as tantalismg as poor Sanitho'is 
aupp^r-'-^ui Abundance ^f ^ood thiiig^, 
with a prohibition isf tating, ^ke^ law 

therefore 



M)4 iiTc^ocaUy io.die denize. There aifSi, 
howeyer* cases, in the bopks, of .paiiial 
fi^slbrip^Qn^ being p^imitted : tlujis it ita^ 
|>e^ l)dd thsA a man may limit an.eetatfB 
in &e» OB c(HiditioQ that the doaee shaU 
Mil maxTj, foi this would not prevent the 
dmpeot to tl)e cpUatpral heirs ; hut this is 
]Wi ttif place &« entering minutely into 
Uns dtxptrip^ It will be su^qient to ob- 
«m^. now* titat the ^eicond rule exists ap 
an. i^^l)le i(npfrat^ve rule to tl^e ex* 
tent #»M* fo4 1^ every <^ndition, eyeqi^ 
pait^%> repugnant cnly, and though ap^ 
p9y)$Ki<ily4i)pportc{4 1^ one !or two of the 
old I^ool(s» «bo^d»s^et ,be,4igidly consi-. 
d&tfff, ai^ yei7 es^utjously, admitted, fot 
tfces Up^ ^ ^e ^jifiph^tical ^ l^npftge of 
Jiiie books) strongly leans against them. 

The 
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' 'The third Rule is, that d man shatt nai 
make his right hdr a purchaser qf the same 
Estate as such heir would have taken by de^ 
scent. This rule is not like the two 
former, listing for the general good ami 
welfare of Society, for no practical benefit 
is now derived from it ; but it arose fitHii 
the feudal system, and before the aboli* 
tion of* that system Jby statute was essaitial 
to its preservation. I may be penAittedj 
perhaps, in this place, to digress lihortljr'f 
in order to shew the incorporation bf the 
feudal system with our original coodmoii 
law, or that part of it which naturally 

a t 

sprung from the wants and necessities^ 
and relative qualificaticms, of our ifirst 
ancestoi^, and which indeed wodid natu^ 
rally arise and grow in every eountrybil 
the first formation of Society. Tliese 
primeval rules constitute the ikst part of 

what 
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iffliat 10 at present caUed The Consmpii 
XahTj or that body of tr$4itkMiary. rules 
and ma^ms which are not t6 he foiind iQ 
any Statute book, but manifestly ori|^ 
aiated from thdr neoesnify to the very ^« 
istence of Society, iand have deiceoded t0 
lis in .old Treatises and Reports. The 
iixtroductioti of the feudal t^stem pror 
-duced the other Pai:t of this body t£ 
CoQBnoalAW* This system heingiwhpQy 
«f a mttitary genius ^d tendency, require 
ied the most . rigid . xules of. tenwe ,10 
^re^enre ila existence, and when it iiraa 
«DDes:ed to our <^ coounon law, ks rules 
^lecaiiie. inoorpoi^ted wHb oqr otii^nal 
lules of pKi|ierty, and ti^ feudal .raki 
princqially applying to Ejects df tenure^ 
40QD .^fiimied the greater part of. the law of 
leal pnopnty. Hcaoe Acridity of 
inany of our rules <^ tenive^ and which 

when 
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Ixrhen tlie reason lor tlieir «|dileAoo wm 
done away by the abolition of the- feudal 
system, had b^ter pciiiaps have be«ii aba 
aSx^idted* It may reasooaUy be sup* 
posed that but for the inoorpontioii of 
tile feudal syitem, 4mr prasent rolM of 
prc^ierty would hanne been more 
witb the indexible fedings 
c^our nature, ai)d not as in acMne iQ^ 
stances tliey ndfw tte, abseiutdljr i^ug^ 
xiBnt to our nature ; and tUs tea per^r 
hapi would have prevented tbe necessity 
and rise of a separate Cowt ef Jmitpmr 
dence to controol the rigour o£tbe Com^ 
mon Law. But to return after a^ligtes^ 
obn which seemed neoessarytq idtew the 
reason' of the. . Iliii4 v^^f ii^s. riile^ viz^ 
that a man shall; notmatce hit ligfallhetr a 
purehasfsr^f 4ihe san^ estata as soqh boi^ 

coiild have taken' tb^desoeQt^viri^ ofior 
- . treme* 
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ttftmB importance while the feudal system 
{nrevmied ; and strictly afiforced, because 
the heir taking as hf^r, vnA liable to nu-^ 

• • • . 

meroud charges in favour of the lord firom 
which a purchaser vtta exempt. If there- 
fote an ancestor could have made his heir 
% putvh^bef^ he always would haT« ^one 
Hr t6 mt epekiy dedensiMi of the feudd 
syiteni.' ' Hipugb the rtascoi o>f the BuiAt 
has ^jeasedf fte Rute itself continueir^ and 
is, at this day, as effecting in cases, Where 
it'^pplks, as if the fiiudsd ^stie^ tveitt 
now in its meridian poiir^. ' ' 



*S<1"^ 



The next Rule^ or what is by many 
considered' a Me, is nearly akin to the 
fbrmei-, and one would have thought have 
l)een instandy recognized as strictly ana* 
logous to It. This fourth RuTe is. That 
no mm shall make the right heir of a third 

person 
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person a purchaser, so as to take ike same-u^ 
tote by purchase as such heir would havt^taken 

ly iescenu This in truth was the rule; 

.  • * 

not originatiiig from, but referi^ to, ii| 
tbe celebrated caie ealled Shelley's cas^ 
and has. been since generally caUed, Hk^ 
JKule in Shelley's case, thougl), in feet, the 
rule W89 09iev«l with the feudal f^stem* 
jBod was almost as nefoesiary and qsaitial 
th> the , preserv^tioii <^ that aysteou as 
Jthe'thini rii)e 9bpve!>in<3ntioi)ed, This 
iburth Rvle is the one in the discuwiaD 
of which so much learning and lal^r hav^ 
been consumed. The controversy seems 
to li^ve i^sen from supposing the ruki to 
be. ^ mere rple for the coiistruction of 
vonds, and > not as in fqpt it is, oiie of 
the inflexibile imperative rul^of thefeud^ 
systemt lev^^d at the Ppt and ^ntentio^, 
and pi^y ,loolf:iug to. a^nd J^j^rdipg ^ 

words 



mTRQDUCTORY CHAFTjER/ 

WtHrds as shewing the intention. The 
Teas(^ of this rule, like the reason of the 

* - *  . 

ttntd raky and the reason of all niles 
emanating from "the feudal 4systenGi, ce^ised 
with the abolition of that system, but the 
rule itself has continued, and is still ^con-^ 
tiniiiog and operative. 

The preceding rules are the fundamental 
constitutional rules of the law of real pro« 
perty, established for the general good and 
wel&xe of society, and intenckd to controut 
the intention and acts of individuals, and 
necessarily tinerefore of such inflesiible force 
and operation tiiat no artifice or ingenuity 
however involved, can evade them. The 
otherrules of law are mere rules of inter* 
pretation, not levelled at any intention or 
ac^, and intended to destroy it, but arising 
.fr4Mii experience as the best mode of elud- 

dating 
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dating the intention or of efifecting the OK^^ 
The^ last rules, with reference W theki^ 
terpretp^tion of wills, wiUbeexpUdoedifitt 
fubsequent chapter, expressly on the oon^ 
struction of wiUs* Subject to the ahovet 
^ndati&enta] rules> and others, if there he 
any, of the like fundatn^ital oaluie, biii 
which at present do not occur to me, an 
individual has the whole jus dispoQeniKar 
disposition of his property as he pletaesir 
either in a reasonable and judicious, ot in 
any capricious or fantastic manner. Skr 
Tdo, sic jubeo, stct pro ratioiie voluntas,, 
maybe his true motto. Hk science of 
conveyancing, therefore, ocmsiita in the 
knowledge, first, of these several rules) 
and secondly, of their apfdication hither^ 
to to practice, as handed down in the 
numerous cases reported in the books; and 
thj? practice of oonveyancing is the appli-^ 

cation 
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m&m of those roks, in thdr piesent in^ 
fliichee and operattion, as exteodedt 
abndged, or modified^ by the decidons oa 
the s^bj^ctt to the daily ooocerm of so- 
CMty Mteidng to real property. A fiitme 
diapter will be devoted to the best mode 
of education tm a youth intended £>r the 
eonveyaneuig department^ eitfaar as a Con-* 
imyancer, strietly so exiled, or as an At« 
tomey^ pcadising in a part of the coun- 
try vrhett iOonveyancing dt>ouikb; and it 
nmy be just steited by the way^ that this 
should be a principal ck^ed in the plac-* 
ing out of a legal youth, the department 
of eonveyancing being evidently the most 
scientific and intellectual department of 
thie laWt and the study of it therefore, 
when traced to its source, more consonant 
to the glowing mii^ of youth than the 
dry taclnaical: fffactice of the courts. The 

writer 
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irriter remembering, and bittorly regrettt 
ing the mar^ many hours whioh he lost! 
in the ^ring time t>£ yduth, from the want 
ef an introductory hand intp the best 
course of study» and from the di^ust and. 
depresidon which too often arise from the 
difficulties of commencing any study with* 
eut some asdstance» will be most anxioui 
to devote many pages of these essays to the 
aid and introduction of students* One <>f 
his great objects is to increase the convey* 
ancing knowledge of country practitioners, 
and to circulate in short and practical es« 
says those rules, doctrines, and mode of 
practice which apply to cases daily occurs 
ing. It may be necessary to add, that no - 
communications will be inserted. It 
would not consist with the writer's plan* 
He has not embarked in this work from 
siny hope of lucre or personal jreputation»/ 

(ape^ 
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(a periodical work of this nature is not 
very likely to produce either,) but as he 
has mujcb read gipd considered the priu- 
ciples, and been much engaged in the 
practice of conveyancing, he is now 
anxious, under the shadow of a name, to 
supply what he has often thought and felt 
to be a desideratum, namely, a series of 
short, plain, familiar essays, on the dpc^ 
trinal aijid practical points of this interest-: 
ing and preferable department of the law, 
and thus endeavour to redeem ^ debt 
which it has been well observed every 
man owes to his profession, and whicl^ 
ought to have been long since done. 

• The next chapter, to be published on 
Saturday next, will be the first of s|. series 
of practical essays on abstracts, shewing 
the best mode of preparing them, witl^ re- 

c ference 
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V * 

ference to the variotjs cii'cumstances o( 
titles, and also shewing the principal 
points to be attended to in advising on 
them. 
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ON ABSTRACTS. 



An 



Abstract is an abridgement of the 
Title, and should contain a concise state* 
ment of such documents and facts as will 
.shew a clear deduction of title to the pre« 
mises sold, for a period of sixty years, 
being the time which the law requires for 
establishing a marketable title in fee. 

It will pave the way for the more easy 
discussion of the form of an abstract, to 
premise a few general preliminary obser'<> 
vations ; some of these may probably b^ 
thought puerile, but any suggestion tend* 
ijQg at once to correctness and dispatch, 
or good speed in legal business, cannot be 
really puerile however it may seem so. 

D l.Firs^ 
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1. First tiiep^ before the abstract is be^ 
«gun, itb advisable to sort the deeds, and 
to ascertain that they all jrelate to the same 
lands, and then on the otitsides to numl^r 
fmd date them in strict cbrraiological order. 

• S.- The next Apparently puerile obserra* 
tion is, as to the mode of writing an ab- 
titract, 1>ut which to those who are called 
en to perase and advise on abstracts is of 

ft 

greater tendelicy to the accnraoy of perusal 
than is generfdly supposed^ In writing an 
abstract there should be numerous margins, 
ftir however the idea may be ridiculed^ 
practice will convince every one that fa* 
cility and ease are gained, and indeed 
greater security to the client obtained by 
varying the mode of writing so as to ar» 
rest the attention . We all know that a man 
in the course of reading may j^iss over an 
observation currently stated, when an in* 

Aerrogation 
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tenrogation to the same effect as the obser- 
vation would challenge his enquiry, and 
tibis Hierely from the difference of mode 
in which the point occurred to his mind, 
tile effect of which was, that his atlentioi^ 
was arrested by the latter mode but not 
by the former. Any method therefore 
ada{>ted to this end, that is, to arrest the 
attention, is strongly to be recommended. 
The best method of writing abstracts seems* 
to be to have four several margins^ 

1 . For parties, provisoes, and covenants. 

2. Recitals— •Habendum. 



3. Operative part— Uses. 

4. Parcels — Statement of 
execution and receit, 
livery of seisin, en- 
try, registry, or irt- 
rolnient, k(% whept 



necessary. 
d2 
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Thfe varying mode of writing will often^ 
refresh the attention^ a matter of no littler 
importance, when it is considered by what 
overloaded minds Abstracts of titles are 
often perused ; whereas a current style of 
writing without any break wonld^ from its^ 
sameness, fatigue the mind ; the varying 
mode also will greatly facilitate a recur^- 
rence to any part of the abstract, and 
render that part easy to be found. Upon 
sound consideration therefore, however 
trifling it may at first Appear, it is of much 
* importance in effect, to observe a due 
mode in writing tbe abstract. 

3*/!rhe next observation is, as to the 
time from which a title should commence^ 
with more particular reference to the cir* 
cumstanee of there being deeds or docu- 
ments prior to that time^ now it is clear 

that 
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, that a purchaser may require a clear ori^. 
gination and deduction of a title in fee for 
igixty years : but supposing a case ip which 
this can be evidently shewn by most of 
the title deeds, but yet there are others 
which shew a prior title ; and ad-mitting, 
for the sake of illustration, some ^estate 
tail with rehiainders 6ver which have not 
been effectually barred in law, but &11 of 
which in every probability have ceased by 
natural failure, or if not qeased, will never 
be raised ^ an objectign; in such a icase 
what is to be dope ? As a question of ca* 
fiuistry is it unjust to keep back these prior , 
deeds and eonceal the defect? or, as a 
question of law, would this concealment 
bar the vendor from a specific performr 
ance ? or if the conveyance were executed 
nullify the sale on the ground of fraud? 
These are in every point of view questions 

J) 3 of 
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of extareme delicacy and difficulty, and I 
doubt whether my solution of them will 
satisfy every professional reader. To go 
for a moment into casuistry, I am cer^ 
tainly dissatisfied with Dr. Paley's prin- 
ciples of morality, viz. to refer every 
action to its consequences, that is, to de- 
termine the morality of every act accord- 
ing to the preponderance of its good or 
bad consequences ; surely this is reviving 
the old system of the Jesuits, to resolve th6 
quality of every act by its end,- and not by 
its motive or means, whereas undoubtedly 
true morality would say, that the motive 
or spirit of the act constitutes the act, as 
we find in the familiar instances c^ dis- 
tinction between murder and manslaughter, 
and other instances of the like nature ; tliis 
mode of reasoning may perhaps be deemed 
too straightlaced, and it will be said that 

according 
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according to it, many titles now and for 
years uninterruptedly enjoyed would be 
open to doubt, and probably intimately 
fail ; what tbep i$ to be doiK ? I can only 
i^peat, according to the principles above 
laid down, that it is always better* and 
certainly more honourable, to state all the 
deeds in the vendor's custody relative to the 
title, and trust to the operation of law by 
presumption to ^Ktinguish those dormant 
claims which might arise from the prior 
deeds, and even if Bnj such claim were 
«o far existing and vital as to be capable 
of being urged with success against the 
title, still it is a j&Uacious argument, 4hat 
because I have been defirauded I may 
defraud another; and therefore if I 
chuse to agree for the sale of an estate 

r — 

without having ascertained my title, 
^d also having asce^rtained it and found 

it 
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it defective, to go on with the sale, I son ' 
bound to shew the whole title to the pur« 
chaser, and am not justified because I 
have a bad title in myself, or have been 
defiauded in taking a bad title, in de- 
frauding the purchaser from me by con* 
sealing the defect of title; besides it is not 
clear but there may exist duplicates of 
these prior deeds evidencing the defect. 
There is also a difference between various 
defects, in their very nature, as whether 
the defect be vital and incurable by fine 
or other expedient, or by any reasonable 
lapse of time, or whether it be temporary 
•only, and curable veithin a. reasonable 
time? to the first defects the above ob- 
servations apply with whole force; to th^ 
last defects they apply only with limited 
force. 



4. The 
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4. Hie last obs^vation however im« 
presses strongly the expedience of th^ 
vendor's fully knowing and ascertaining 
Jhis title before he hazards a sale, and par-* 
ticularly where the title is a family title, 

and has been long dormant and uninvesti-- 
gated, and probably the deduction has 
l>een through an entailed descent, or under 
succesBive wills, but which in fact evidence 
tio ownership except what is derivable 
from continuance of possession: whenr 
ever therefore a client of an attorney ap- 
^^ies to him to mortgage or sell his estate, 
let him first call for and investigate . the 
title d^eds relating to it, and ascertain the 
accuracy and goodness of the title on the 
behalf of his client, Jbefore he tenders it 
to a mortgagee or purchaser, and when 
he is satisfied as to the goodness of the 
title, he may safely and openly proceed to 

a mortgage 



^ 
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a mortgage or sale, and fearlessly sbew 
the whole title ; but if he proceeds to such 
mortgage or sale without a certainty of the 
goodness of the .title, the consequences 
may be fatal to the client. We all know 
of important consequences which Jmye 
resulted from the discovery of defects of 
tides from the omission of vendors and 
proposed inortgagors to ascertain dieir 
titles before they offer then^ for sale or 
mortgage. 

There are certainly numerous cfUiec 
where great delicacy of acting is requisite 
0n discovering defects in titles. Where 
the titles are investigated after a sale or 
proposed mortgage, on the part of the 
purchaser or mortgagee, perhaps the fel^ 
lowing rules should be pursued : If an 
attorney gains information of a defect in 

the 
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|he title, in the course of investigation on 
behalf of a particular client, he is bound 
to communicate the defect to his dient^ 
and if he should be also concerned for the 
f^rty ^ititled to the benefit of the defect; 
yet he is not at liberty to communicate the 
4efe€^ to &uch party, without the concur* 
ii^:ice of the client in whose service he bc^ 
quires the information^ Every attorney 
owes a particular confidence to ^ch dienl; 
and he is not authorised to communicate 
any &ct to one client in breach of hiscon* 
fidence to another. If information should 
come to his knowledge generally, and not 
while particularly concerned for any cliient, 
of a defect in a title, and he is both the 
attorney of the possessor of the estate, 
and of the party entitled to the benefit of 
the defect, he is bound to be silent and 
not communicate the fact to either. If 

however 
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however he is concerned for one part^ 
only, then he is bound to communicate 
the fact to such party, but where a iact 
<x>mes to his knowledge during any par*- 
ticular transaction for any client, such 
cliei^t is entitled to the exclusive commu- 
nication of all the iacts whidi come to the 
attorney's knowledge during such trans- 
action, and the attorney is not at liberty 
to disclose any c^ such facts without that 
client's express permission. It may not be 
useless to state shortly in this place, as the 
point occurs, what can be legally done to 
obviate in the safest manner that the case 
admits, any defect that may be discovered 
in a title. This n^ust certainly in some 
degree depend on the nature of the defect. 
In all cases, only guarding against a for-r 
feiture in those where it may take place, 
it is advisable immediately to levy a finCi 

and 
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and the fine will in most cases be a bar •- 
after five years non-claim. In every case a 
fine will aid the title. If too there be any : 
outstanding term^ the declaration^ of the 
uses of the fine should state that the fine 
was intended to bar all adverse estates^: 
rights^ titles^ and interests whatsoever, as 
well for any term or terms of years, as in 
fee, or for any estate of freehold, to the in^ 
tent that the conusor might under the fine 
acquire an immediate and absolute estate 
in fee simple, free fi'om all adverse elites, 
charges, and incumbrances whatsoever; 
for otherwise by continuing the term you 
continue the old reversion expectant on the 
term, and no protection could be gained 
from an assignment of the term, for the 
purchaser would have notice of the adverse 
right. In most cases where the outstand- 
ing right is in fee, the first five years non^ 
claim under the fine will bar it, though 

certainly 
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certainly it will be hazardous for the 
vendor to offer the lands for sale or mort- 
g^e, at the expiration of the first five 
years, without waiting a further time;^ 
but there may exist cases where there can- 
not be a perfect remedy to the defect with- 
out the concurrence of the adverse party, 
as in a case which somethnes occurs in 
practice, where a tenant in tail with va-^ 

nous remainders over has mortgaged in 

« 

fee, or otherwise aliened the legal estate, 
and aifterwardssuflfered a recovery without 
tfie concurrence of the mortagee, or per-^ 
9Dn having the legal estate; which re^ 
covery is of course bad for want of a 
good tenant to the praecipe, and probahly 
the present owner claims under m de- 
from this recovery : now here a 
by liim, though it would greatly 
8ud, yet would not perfect the tide, be* 

cause 
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cause though tiie fine would bar thie issue 
after the death of the tenant in tail, yet 
emh remainder man would come withiii 
^ second saving* of the statute <^ finest 
and have an entire period of five years 
from the time of the remainder succeed- 
ingtothcrightto the possesskn, within 
which to mahe his entry or claim. In the 
last case, however^ great ad vanti^ would 
be derived from levying the fine f(^ the 
owner would save fifteen ye^urs liabi^ 
lity of title ; thus, the issue and each re?* 
mainder man would have twenty years, 
within which to bring a fbrmed<Hi ct 
gectment, (according to the &ct, wheth^ 
there was or not a discontinuance of 
the estate tail, or their entry was^ or 
not tolled,) if no fine had been levied; 
but the fine iprould cut down the 

twenty years to five years, and conse** 

quently 
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quently greatly aid the title. Furthefv 
in the last case of the adverse title being 
intail with remainders over, the pos^ 
lessor should be silent till he has ascer*^ 
tarned that the bar is complete, either 
under the fine if any has been levied, or 
by lapse of time ; and then he may apply 
to the issue to be vouched in a recovery, 
and thus perfect the title, and as such 
issue will theii in fslct have no remedy 
to recover the lands, they will of course 
be disposed to listen to reasonable terms 
for their concurrence, and thus the 
lands would be saved. Further, in 
cases too where the title is defective^ 
and the defect is discovered by a pre- 
tiotts investigation, such defect may be 
remedied, or left to wear out by length 
of possession; whereas if the lands be of- 
fered for sale without any previous inves*^ 

tigation> 



ON ABSTRACTS. 35 

ligation^ such defect may naturally be 
expected to be discovered,, on the perusal 
of the abstract by the purchaser's counsel; 
which would of course tend greatly against 
its being remedied or avoided, and also 
would firom the failure of the cpntract for 
sale circulate the report of a bad title, 
and lessen the value at a future sale ; and 
indeed, the very defect may come io the 
knowledge of the. party having the right, 
and thus cause the loss of the lattds. 



4th. The next observation applies to 
the party by whose agent, and at whose 
expence tiie abstract is to be prepared. 
Mr. Booth, the late eminent conveyancer, 
has stated in an opinion, (see cases and 
opinion 303,) that the expence of makipg 
the abstract belongs to the purchaser, iii 
order for him to employ his own solicitor, 

£ that 



r 
f 
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that such.fth eicpo^itioti of the title m^y 
be laid biefbre counsel as ^^e should deem 
best^, bat this ^int as well as many other 
practical ^ihts ill the 6ame opinion, are 
contrary to £he established habits of the 
profession. Universally I believe the 
vendor's solicitor prepares the dbsitriicty 
and the reason seems to be, that as the 
vendor is not bound to 'give up the deeds 
till he has received the money, and as 
the purchaser will of course not pay the 
money till he has ascertained the good^ 
ness of the title; it is a natural conse- 
quence, that the vendor's solicitor should 
prepare an abstract of the deeds, to enable 
the purchaser to ascertain the goodness 
of the title accordingly. As, however, 
the vendor's solicitor may be consi- 
dered an interested party, anxious to set 
forth the title in its best light, and though 

without 
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i^4thout atoy cfeshohdtnrable motive, y^ 
l^ldiing t6 giV6 i&ttier &n e)c parte stat^ 
itfent olF l!be tMe, it has ^rowb into ttse 
ki noodt pft^tB of ih^ kihgdoi'h, and ^• 
fi<irally assented to by solicitors of perfeA 
h6iK>r, without the least idea of any re* 
flection on their charactehs or intentiofis^ 
thit the purchaser's Solicitor should 
^iicamiiie the abstradt with the tleeds, 
kiid- on such examination state any fur- 
ther part of the deeds onaitted in the 
abstract, or otherwise alter and correct 
the abstract as he should thihk fit, it 
being an wndeniable rule, that the pur- 
chaser shall have the* benefit priw to his 
being obliged to pay the purcbsise mofiiey 
c>f laying before his own counsel such a 
j^tatemeiit of the title, being of course a 
correct statement, as he shall deem most 
likely to obtain a safe and satisfactory 

opinion* 
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opinion* This habit of the. abstraetr 
being examined by the purchaser'^ so«{ 
licitor^ is not universally adopted in a}l 
parts of the kingdom^ but unquestionably 
it would be very beneficial to introduce 
it where it is not the practice, and which 
on account of the general prevalence of 
the habit could be done without its raising 
any suspicion of the honor or integrity of 
the attornies practising where it may be 
introduced* 



» . 



Some gentlemen of very cautious prac- 
tice, frequently after acceptance of the 
vendor's abstract, draw their own ab- 
stract from an examination of the deedsy 
in order to be more certain as to the ac- 
curacy of the title to be laid before 
counsel ; but the necessity of this, mi|st 
depend upon the ability. and correctnesi 

of 
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of the first abstract. Another reason 
for the vendor s solicitor originally pre* 
paring the abstract is, that the vendor is 
of course the party to know the &cts and 
circumstances which coniiect the different 
documents of the title. 



These prelitninary observations to be completed 

in the next number. 
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Preittninur^ Observations c&ntinued* 

^thy X HE next observation applies to 
Mrhat deeds nee^ not be abstracted^ viz» 
Js it necessary to state expired leases ? or> 
if A seisfed in fee» makes a mortgage in 
fee for a temporary purpose^ and on the 
completion of that purpose the estate has 
i)een recQnveyed> is it necessary to stat^ 
the mortgage in fee» and reconveyanoe^ 
the same being more an excrescence out 
jof the title than a continuance of it? qr^ 
suppose A seised in fee to make a mortgage 
for years^ and the term be surrendered^ 
is ii necessary to sts^te thei^ deeds ? Upon 
a consideration however of this pointy the 
conclusion seems to be^ that it is necessary 

F to 



42 ON ABSTRACTS. 

to state all deeds and documents^ which 
cease or are determined otherwise than by 
their own natural death or expiration; 
because where any other act is necessary 
to effect such cesser or determination, the 
purchaser should be satisfied that such act 
was coihpetent for the purpose, and also 
he should have the act of determination, 
in order to prove the determiiiation ; but 
where the instrument has expired naturally 
by effluxion of time, he would not re* 
quire any further act, for the instrument 
itself would prove its own expiry. The 
ultimate conclusion then upon this fiflh 
general observation is, that in abstracts 
it is necessary to state all deeds and docu* 
ments whatsoever in the vendor's posses- 
sion or power, except such as have of 
themselves expired or naturally deter- 
mined. 

6th, 
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6th, The next observatioti applies to 
those casisfl where . titles at first sepiatrate 
have ultimiately become consolidated. 

The rules upon this subject are these ; 
Istk To begin witli the title to the most va- 
luable parcel, that being the principal, 
object of consideration, and proceed with 
that to the period when the other titles 
&11 into it, then to take the titles of the 
inferior parcels ; 1st, of that parcel which 
first becomes united with some other 
parcel, and then of that united title till it is 
further joined by some other parcel, then of 
this triple united title till it is further join- 
ed, and so on in this manner to the end ; 
having regard only in the deduction of 
these subordinate titles, to the order and 
succession of time in which they join each 
other. Bv this mode, the title to the 

F 2 largest 



44 



ON ABSTRACTS. 



largest parcel will be the standsuxl title^ 
and the titles to the other parcels will be 
wholly a subject of distinct consideration* 
To illustrate the above rule by an exam- 
ple-T-Suppose an estate now intire, but 
fiHtnerly consisting of four separate par- 
eels, called white acre, black acre, green 
acre, and red acre, and red acre to be the 
most valuable. In a case like this, first 
shew the title to red acre^ as the most va- 
luable, and most important to be consider- 
ed, down to its being joined by the three 
other titles. If red acre should unite with 
the titles of one or two only of the other 
parcels, before its concurrence with the 
third, as for instance, with white acre and 
bla<ik acre, before their consolidation with 
green acre, still, notwithstanding this, go 
on with the deduction of red acre sepa- 
rately till its ultimate consolidation with 

green 
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green acre> ivithout any reference te \elyjbe 
acre^ or black acre, and then in the sub- 
sequent deductions of white acre an^ 
b)ack acre, shortly refer to that ififerme^ 
diate part of their united title abstrsiclted 
m the deduction of red acre. This rood0 
is advisable, because although it tends ^l 
some degree to a repetitions^ yet (a«^ 
whid, U the g.«at object) U tend, mif 
to accuracy and connectipn of d^ijfsticv)^ 
particularly with reference to the prinpipfdi 
or standard title* paving tl)ep a^tract€<A 
th» title tQ red acre till its po^nt of juncr 
tion with all the other titles^ begin nex:^ 
the titljs of white acre, and go on wi^tib it til) 
its uiiion with black aore^ then ^ titlf 
of l^k f^)re to the. same muon^ thei) 
the united 'title of white ^e ^^|d bl^l^ 
aipre till j^ir union with greei). f(Cf^| 
gjiprtly starting o;r referring, if ftny ]^ of 

{» 3 th« 
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the intermediate title should have been 
joined by red acre before green acre, to 
those deeds and documents evidencing 
that part, and before abstracted in th6 
title to red acre; then having brought 
the united title of white acre and black 
acre down to their junction with green 
acre, supposing green acre to join them 
before red acre, begin the separate title 
of green acre to such junction, and then 
the consolidated title of white, black, andl 
green acre, till their ultimate confluence 
with red acre, as the standard title ; but 
supposing red acre to join white acre 
and black acre before green acre, then 
trace white and black acre into the title 
of red acre^ and afterwards the title of 
green acre separately throughout, till it 
joins the consolidated title. The follow- 
ing diagrams will shew these modes mor« 

' distinctly^ 
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m 



distinctly, viz, 1. Whei^ the standard title 
is joined at^ (»ie single' tinfk wAk the 
miiior titles. 3, Where i| is so joiiied at 
separate times. ! ^ . ' 
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Or the plan in No. 2, may possibly be 
fsatoplified by taking the titles to green acra 
B8 the second, and go an m%h it till it Mh 
ii^redacrei and then to tak^ the separ^ 
title of white acre a& the thirdj the sepa* 
late titte of y^iek acre ad the fourth, and 
tibe united title of white acre and black 
tore as the fifth, according to this dia* 
graitir 

No. 3. 
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'5, A third mode is, to take all th^ 'se- 
parate titles, first distinelly, afid then the 
united tkle tbrotigHout, beginning at the 
«drtiest j unctioA. This is as sinifple a vrwf 
sb.any, but i% may happen that by tUik 
iftede one^ of the intermediate titliBs^ ttt 
|>ofrit of deduction, compti*!^ the most 
irakiable pai^t of the- ^rohase» ^md 
thus the principal object of considetai 
tlon appears in -^a- minor place in tli^e 
abstract .' ' . « . 



. i 



Tha following diagramj will she\fr^^ this 
third piode. I ! i 
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This is an ea^ mode for beginners, or 
persons in large practice who cannot afford 
time to comprel)end fully the title. 



4, A fourth mode is^ to begin with the 
parcel which soonest joins, and go on with 
that down to its junction, then the sepa^ 

rate 
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rate title of the second till mch juneCiOTi^ 
th^si the joined title tiH the junetion with 
the tb|ird> then the sepaitate title i>{ the 
third till such junction^ then the j three 
joined titles till the junction with the 
fourth^ then the $eparate title of the fourth 
to such junction^ and then the joined titles 
e£ the! whole to the end. Thjus^ 



VUte 

1+ 



^cre Black 

^fitle. sep. 



Joined 
W.A. 



I .1 



Acre Green 
Title. Sep. 



Title 
B.A. 



^ 



•/•.: 



, Joined 
W. A. B 



i: ' ; ( 



^FJf" 



Acre Red 
4 

Title. sep. 



Acre 
6 

Title. 



iTitl^. 



) i <l| 



:/{ ■)[ r-i' iL 



.' 



.: '■ c\] i .* : ^ • "U. *^ fi* '•'' 



1. 



( . 






. (! 



r ' 






' f * 



1 1 



Entire Title. ^ 

This 



ON ABSTRACTS. ^ 

4 

Diis la^ mode pserheqps is most regular 
in Striot succession df ^teduction, but in 
fraiximg an abstract it is not so much the 
Object to {produce symmetry of composition 
as utility of *flfe<*. It would be but a 
poor consliolation for the oversight of a de« 
^t, th$t the abstract was logically framed^ 
The object of the draft^nc^ of an abstract 
idiodld always be, to give «uch a promi* 
nent end perspicuous view of the title €^ 
will aid counsel in its perusal, and eonse--' 
quently to place. in the first point of view 
tiie most valuable part of the property, as 
being the principal object of consideration. 
There is no doubt, but that an abstract of 
a title well framed, according to either of 
the diagrams, would enable counsel to pe- 
ruse and advise on it with satisfaction and 
^€ct; but still, where different modes are 
open to our choice, though all may an- 
swer 



1 
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swer the purpose, yet if there be any tte- 
sonable ground of preference, why not 
adopt such preferable mode ? To advise 
then on the merits of the several modes 
pointed out^ the third seems to me the 
most' easy and simple for begiteiers, and 
also for persons greatly pressed iii practice % 
the rule is simply this^ take the title which 
is last joined, and deduce it separate^ 
ly> till the time of its being joined by the 
others, as the title of red acre for instance^ 
according to the diagrajn ; then the sepa* 
rate title of green acre, in like manner^ 
as far as it goes on separately ; then the 
separate title of black acre, in like man-* 
ner, and also the separate title of white 
acre, making four separate branches; 
then having deduced each separate title 
as far as it goes on separately, begin the. 
first united title of white acre and black 

acre^ 
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9cre, and go on to red acre^ taking in 
green acre at the time of its junction^ 1 
have dwelt more minutely upcm this 
mod&, ds being from its apparent facility 
•and ease» niore likely to be generally 
adopted. In point of actual perfectness 
of the instrument, however, I deem the 
'first mode to be the superior one, ifias- 
much as it places at the first and pnncipai 
view, that part of the title which calls for 
the most particular consideration. Thus 
I would always consider which part of the 
estate was most valuable, and begin witk 
that, making it the standard title, and 
deducing it separately, till the time of its 
ultimate consolidation with every otli^r 
title ; and then deduce the other minor 
titles distinctly, in the plan pointed out in 
the first diagram. I shall conclude this 
head of separate titles, with stating iJie 

forms 
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forms of the heads of each title in theab^ 
«tract» The forms then are these« 

1st. As to the separate titte of fed acre 
being the standard title^^ titt its conjuQe«» 
tion with all the other titles. 

dnd: As to the separate title of white 
•ere till its junction with black acre« 

3rd. As to the separate title of black 
acre^ till its junction with white acre* 

4th. As to the joint title of white acre 
^ttnd black acre^ till its union with green 
acre. 



5th. As to the separate title of green 
acre,«till its union with white acrd and 
black acre. 

6th. 
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6thi. As to the joint titles of white acre, 
biack acre, and green aerie, till its conso- 
lidation vfith red acre the standard title. 



. 7th* As to the entire title of the whole. 

These heads, with such variations as 
will ea£ily occur, will suit each of the 
preceding plans* 

9 

( 

'• It may be added, thiat where the sepa- 
rate titles have been of equal undivided 
parts, and the values are equaU there the 
fourth mode, being the most easy and 
simple, is> I think» the preferable one, 
for in that case the variation of value, and 
consequently the variation of importance 
in the different parts of the title, and 
whi<;h causes the recommendation of the 
first mode, does not exist. It will be ob- 
served, that in these modes no regard is 

G gjven 
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given to the time of the origination 
of the several titles, for that seems a 
minor pcmit of attenticm. 1 have often « 
said (hut which cannot be too strongly- 
impressed on the mind of the drafts- 
man) that the great object in framing 
an abstract through all its parts, both 
in its material and intellectual part, is 
to shew, as concisely and prominently 
tis the nature of the instrument will 
admit,- such a deduction of the title to 
the property sold, as will tend to the 
greatest accuracy of perusal. 

Further, in the case of an estate being 
originally, entire, and afterwards divided 
into parcels, and again subsequently con^ 
solidated, the . plan of deducing the title 
would be, to state the joint title down to 
the time of separation, then the separate 

titles 
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titles^, till thieir subsequent reK&ioil^ am) 
afterwards the united title, In tboae coses 
where the separate titles shall not reimite 
ih the- ve^cHTs^ but be throughout se{m^ 
Mtely deduced to various p^r9Qn$,tibep» 
of cour^ei each . title is to be d^diiCed 
sepaidtely, beginning ^ with the mbfl ta« 
luaUe; and procciieding. with eacJi; .title 
according to the degree of value. 

« 

4 

I will now just state ao- ext^iae: t»9e» 
to shew the fiiU extent of the piaotice 
advised on this part^^^Suppose ^n entire 
title divided into parcels, and ^parat^ 
dedMeedj, afterwards uistingj and ^g^ 
ireseporalingx and a second time unitingv 
andttltimstely sold as ain[^htire:estate :-^In 
Ibis case; yoit will iirst.shcsw the^ ongbud 
'^pti(e>:tiflef: down to tihe period :ofi sepkf* 

tationi^' tbei!)^ the title to that 8e|»rate 

6 3 into 
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into which the titles to the other parts will 
iiltimately mn, then the title .to such other 
separate part as is next previously joined 
by. the other parts, and so on through 
each of the titles to the separate parts. 
When all these intermediate separate 
titles shall become re^united, then you go 
on with the entire title till the second 
separation, and thei) proceed with the 
separate titles in the same order as is 
menticmed with regard to the first separa- 
tion till the subsequent and ultimate re* 
union, and then go on with the entire 
title to the end. Care should be taken in 

• < 

all these separate deductions of title to 
state the parcels in the first document of 
each separate deduction, in order. that the 
certainty of the full reunion of all the 
parpels may be ascertained, and in order 
to this a statement of the parcdsin the first 

deed 
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deed after each reunion should be given. 
It may be considered^ whether sepsurate 
abstracts of title to each part might not, 
in some of the circumstances before stated, 
be advisable? generally speaking, it does 
not seetn that it would be advisable, but 
in some particular cases, as where a title 
to a separate part has many difficult points, 
and in fact comprizes most of the points 
arising on the abstract, then it would 
seem preferable to have a separate ab- 
(stract as to this part, if it could be kept 
asunder from the general abstract. But 
however in most, : nay in all case^, except 
ifi some extreme ones, the plan above 
recommended se^ms i^visable. 

The preceding observations do not 
strictly apply to those cases where the 
separate titles are of a different tenure, as 

freehold 
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fredbeld, lea^hold, aiid copjrheld^ as tb 



'vlikib the rules are these : 

1st. Where tlie fireehcMs and ec^y-* 
iiolds are sold together, and have been 
.iconnected m* tide, the firediold ' abstrai^ 
'^ould CQDtain the equitable title, of the 
ct^hdds^ and the legal title of the 
copyholds :from the court rrila ^ould 
ly in a separate idiflbraet. 



»- 1 » 1 1 • - ' I 



^nd. Where • the copybdld' title bas 
not beieQ faitiinlately eooilected with the 
'4feehold, it 'is.foetterto have a. separate 
absbract«if title tlmMigfaout to> the copy- 
holds. 



3f4* Whem ^freehold and leasehold 

lands ' are comprised > in . one rale, it 

is ^adinafblei tOHhave ^separate 'abstracts, 

•i unless 
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ijoless in particular cases^ where theyt 
hisLve been . uniformly coimected^ ancL 
one put' bears a small prop<Htion :only^ 
to the other, and, gieoerally speakingw 
in all cases where both freeholds and 
copyholds, and freeholds and lease* 
holds, are sold together, and the value 
will bear the expence, it is advisable 
to have separate abstracts, for the 
reason, that each tenure is subject to 
a different system of construction, and it 
therefore tends to greater certainty, to 
consider the parts relative to each tenure 
separately. 

These are the principal preliminary 

observations which ha^ e occurred to me ; 

> 

of course there is a multitude of other 
points also of importance,- but which 
seem most proper to be embodied with 

the 



1 
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&e particular observations on the several 
instruments abstracted when I commence 
the precedent of an abstract^ which will 
be in the next number. 



1 






Stratford, Printer, Crown-Court, Temple-Bar. 



J 
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JL AM now come to consider the fona 
of an abstract, inter^rsing such practical 
observations o^ the nature and operation 
of each deed and document abstracted^ 
and on the usual or best mode of abstract*? 
ing it, as the subject may require* This 
form will shew a plain general title of 
abcty years, 9s being the sort of title most 
commonly occurring in practice. The 
first point of consideration is the head of 
the abstract; and the question is, how 
irfiould this head be framed? Is it better 
or not to state the parcels and the terms 
of the agreement at the head of the ab- 
stract? It is very &r from my wish to 
urge unnecessary trouble or difficulty, or to 
quarrel with any established form, though 
not the most correct, where its alteration 
would be attended with danger; but I 

H am 
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am now discussing the form of an instru- 
ment, which can only prove dangerous 
in the degree it is incorrect, and I aril 
advising the best mode of preparing this 
instrument; it is therefore necessary to 
state the most perfect form which can be 
adopted^ and in this point of view I have 
no hesitation in advising the statement of 
the parcelsi together with the incum-* 
brances subject to which they are sold in 
the head of the abstract, for the strong 
reason that the parcels and incumbrances 
being stated in the head^ are at once im- 
pressed upon the reader^ and would assist 
him gr^tly in tracing the identity of the 
parcels through the subsequent deeds and 
documents, and also in ascertaining the lia« 
Uility of the lands sold to the incumbrances. 
Nor would this plan cause much addi-- 
tional pains in preparing the abstract^ foi^ 
I do not mean by stating the parceb to 

require 
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reqifire a long description froni thfe d€edi 

to be set 6ut, which wbutd ^xtehd the 
head to an incoiivehTent length, but 
merely a short statement of ihe nahieij 
and quantities of the purcnased premises^ 
or wch other particulars as will en^blci 
the reader to ascertain and trabe the 
identity of the parcels throughout th^ 
abstract; 

I shall now begin the form-. 



iAN ABSTRACT of ihi tUle ^A. B: 
Esq. to the dbsbhttefee tirhpit ofU inhe^ 
neriidnce in positssiOn tf 



\ 



All that freehold messuagS, tekement, 
pidfarm^mththeappurterlMictSf call- 
ed Temple Famtf togkher with thi $e* 
veral closes of land thereto beUmghig, 
and hereinafter set forth, to tSit 

H 2 One 
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A. iL P, 



One close of land, 

called Garden Court, 

containing . - - 10 

One other close, called 

Elm Court, contain- 

ing . . . • . 10 

One other close, called 
Pump Court, con- 
taining - - - -1^ 06 
One other close, called 
Hare Court, contain-^ ' 

ing 10 

One other close^ called 
Brick Court i cmtainr 
ing . . - - - 10. 

Making in the whole 50 



t » 



 1 * • 



Together with the right of 
cqmmoh on Temple Gdrden 

common^ 

Subject 



« * 



ON ABSTRACTS. 



69 



Subject to a fee farni rent of j£20i 
payable thereout to Abraham Benche?', 
Esq. and his heirs, and subject to 
the land tax of £5^ , ) 



And which said premises , are contracted 
to be sold to Y. Z. Esq. for £%5m by 
tJie agreemimt for such sale hereinafter 
lastly^ abstracted, and under the terms 
and conditions ^pressed in such agree^ 
ment. [Note,!.]. 



. INote (1.) The above form will serve 
as a precedent for most heads of abstracts. 
It will be seen that it states the parcels 
specifically, the names and measure of the 

• • • 

several closes^ and in shorty/ a description 
of the lands purcliased, according to the 
purchaser's intention )Bit the time of the 
purchase. It also states every incum- 

brance 



70 ON ABSTRACTS. 

bjai^ce su^j^t to ^hl^h thp purchase 

|)as s^eed to purchase ; if top ][\e $haU 

hav9 bougie subject to ^ny special pon- 

dition or qualification^ sudi condition or 

qualification should be stated in the heacj, 

for the reasons I hav,e above given, tlu^t 

it at first impresses on the reader th|e 

ivhole nature and extent of the bargaifi 

which the purchaser has made, the prfeci^ 

lands he has agreed to buy, and the pre- 

cise charges to which' he has agreed they 

shall be subject ; but if the terms of the 

a^eement are the usual t^rms, it is not 

necessary to specify them in the head, 

but the agreement itself should be ab* 

stracted as the last document, and this, 

notwithstanding a copy of the agree* 

' . " ••• ."• "  

ment may ac(X)mpany the abstract, be-^ 

cause when stated on the abstract it is 

 • • 

more likely to be well considered in con- 
nection 



<W -^BSTI^ACm 



n 



il^fitiqp yv\^ t\^^ t\t,\e, thw wjieii pen?sed 
as a separate doo^l3wmt: Hqwe^er this 
may originate, I appeal to the exjjeriqnce 
of «Yfry ,W9 .WJ<J«s*iPim<K} to perpse ab- 
^^^^ widetlber tihe ^t he not so.] I 



- . . -. .... t » 

l^^llndtnturt of'feoffmeiit, betfveei A\ B. 

• •^cf'Li7hC«ln\ Irm,'iii the C<^ntyi of 
MUdieus; Esq', (^tk^ onif pdrt, kmd 
CDi'of tfyti IHnm/i^.Tfntpfet Lonlfotit 



♦\".''\ 






No recital. 



^,-> 



_ ^ I I 

It is witnessed;^ thqt in coksi- 
deration of JC]00 \to iaid\B. 
paid: hi/'saxd Jp. said \B. Uid 
grant and enfe^ z^n<o faid\ D^ 



•■ ' 'L 



fkait^ \he garc^UJ^om 

the 
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i 



« 



< 11 



t • •■ I 



the deed being the first deed, 
as thus ^ 



All that messuage, tenement, 
and farm, called Temple 
Farm, with tfie several 
fields and closes of lands 
thereto belonging, or there^ 
with usually held, . and also, 
ivith . the rights of talnmon 
an ^emple GdtiieTi Cam-i 
mon. 



^nd all waysj^ Kcl 



•  * 



>  

. And . tl^e reversion and re- 



Andalt.tf^e estate, 8(c, 



7> 



'*«. ._.. 
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' To hold unto, and to the rise of 
said D. his heirs and assigns for 
even 



Covenants by B. binding hit 
heirs as if gainst the acts of 

m 

himself and his ancestors^ 
and all persons rightfully 
claiming under him ar th^f^ 
except as after excepted. 

1 . Tkat he had good right 
tQ eaf^off. 

2. FfiT quiet ayoyrtient^ 

3. Freedom from incum^ 
brances, except a, p^petual 
fee f ami rent of J!^Opqy^ 
able to Abraham Bencher^ 
Esg^ and his heirs^ 

4, For 



n 



, • , ^ 



« > . 



, 
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4* JFoi' further qsmtance. 

« 
» 

Executed by the sqid A. B. 
and duly attested. 

« 

Not executed by the said 

e.D. 

!  ; 

I 

RtC'iipt fqr consfdeMti&n 
money, it^rsed, si^ed^ 

and witnessed. I 

I 

Memorandfim of live\y of 
seizin duly made, indJ^rsed^ 
sighed, and tvitnesjed.\ 
[Note 2.] 



[j^f S. Tlas title comiqencesvfith evH 

dence oP a seisin In fee* in the yeftr lj750« 

lieing upwards of 60 yeajrs sino^. ;Th6 

following rules a[^ly to th^ abstrs[cti]|^g of 

the first document. 

1st. Where 
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1st, Where the title compfijences with a 
jyill which contains qnly a general djeyiaf 
of all lands, thep the vendor should if 
possible shew some evidence of ovfnership 
jas some old leases, entries pu the parisSi 
books, receipts for rent, registerjes. qf mai'T 
liages, christenings or bq^^l^, inscription^ 
on tomb stones, or rings, entries ki fkr 
mily bibles or old books, old family letteif 
or papers, evidence of old persons, pf 
other proof whatever which can he obp 
tained to substantiate such ownersh^« 

2. Where the abstract sets forth a titiie 
Jta tithes, or to Iwds granted by the 
crown, then it is npcesfafy to ?Lb^tr?wt; W 
the first instancy the gr^t fi-om tb^ 
cjr9\^ in order tQ s)iew that there is 09 
unbarrable reversion Gf j;e^^in6,ex y^ ibf 
crown, and also that there is no reserva- 
lio|i of rent in the cgriginal grant. 

3. Further 
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5. Further, it is never . satisfe6tory to 
ebttimence an abstract with a recovery 
deed, or a covenant to levy a fine or declara- 
teota of the uses of a fine, for these instru- 
inients always presume some prior estate 
tail with, possibly, remainders over neces- 
isary to be barred, and if these should not 
le effectusdly barred, the title will be de- 
fective, and therefore in order to shew an 
Effectual bar, it is necessary to set forth 
the creation of the estate tail, and a pur^ 
chaser may always require this, and if the 
vendor cannot shew such creation, the only 
answer he has is, presumption in favor 
of the title fi*cmi time, but which is not 
conclusive, for I have known many in- 
stalnces of long conttinued possession in 
'&milies where a dormant unbarred ei^-f 
t£ul has subsequently appeared^ 

4. It 
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4. It is likewise also necessary to skew 
a clear deduction of sixty ye2u:TS, as any 
less deduction is not sufficient, ii^niudi 
as a writ of right iis not barred by a 
shorter possession than sixty years, but at 
the same, time the title may in msgiy in* 
stances be aided by the subsequent de« 
duction, as where oae or more fines have 
been levied, some one of which may have 
operated by nonclaim, but yet generally 
^peaking, a shorter title than sixty years 
is not marketable* 

1 t 4 

This being the first abstracted deed, the 
following questions arise, what parts of a 
deed should be abstracted ? and 2dly, how 
they should be abstracted ? The answers 
to these questions are these : 

1st. The date should be set forth in the 

 . » f 

margin, 

2nd. 
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" 2nd- As to thte parties, stalte their 
lisunes, places df rei^idence, and addr- 
Hons, tttgethttr with anjr dfeductioti df 
pedi^d which may be annexed to thfeir 
description in the dfeed. After you have 
once given the namte df the parties yoti 
need not tepeai their cliristian riaimes, on- 
less there are i\^6 of the same ^rnatn^^ 
and then yon repeat the christian name of 
each to distinguish them, and also where 
two are both of the same christiaM and 
surname, then the place of residence is 
the best mode of distinction* 

3rd'. All recitals,, or statements of facts; 
or references to deeds, dr documents, not 
otherwise appeairi'ng in the abstract, should 
be fully given as to their effect, athd when- 
ever the draftsman has the least hesitation 
a^ to their effect, ht him state them 

My, 
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ftdly, but when these ftuets, deeds, bt d>»-   
cuments otherwise appear in the abstractly, 
they may simply be teferted to. 

4th. The considerdtion should bti^tftt^i 
both as to the sum, atid also the person 
by whom afid to whom the same ^^ras fa&g 
anid in some particular cases, as in annuity 
deeds, \»bere the consideration in a gteiat 
measure constitutes tibe essence of th^* 
deed^ the consideration should be stated 
fully, indeed even in the very wcwds . itt 
annuity d^^s. 

dth. Thd operiitive ^rtof the deed 

should be distinctly stated^ and tlA tl^ 
operative words given. 

6^4 Mlo the parcels; — in the first ab* 
«tiiE(cted deed the pafctik ^ould Ue ^m^ 
verbatim, but in the subsequent deeds, 

where 
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' where the description is the same as in the 
fixst deedy there may be a reference to 
that, but where there is any variation of 
the several descriptions such variation 
should be shiewn :~^£xaitiples of the c^-. 
ferent forms stating the variation will be 
given in the following parts of this work* 

7th. It is not necessary to state fiiUy 
the general words or the forms of rever- 
sions and deeds, unless they particularly 
vary fiom the usual forms. 

8th. In stating the habendum it is not 
lieceissary to refer to the land, but only to 
state the seisin^ 

Also, where there is no limitation of 
use except to the grantee, you do not se- 
parate the limitation of use from the 

seisin. 
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miAU^ but where the limitations of use 
ore to' other p^r9(m« besides the grantee* 
ybti st«tti the ^^, mid tb«» the Ihnita^ 
tioM of mfc tepaMt^, fttkl in this ladt 
case it is most itttpoftatit to ^afe the tides 
correctly ; the best mode of doing this is 
td ^^^^6 W{»d» of thiei liihftsilidtldi Be- 
cdas6 by stfttiiig thdr effect, the dilft^ati' 
piteMtties to asc«rbun the .true t;6h8hltitf* 
tiotis £ind effect of thfe littiitation^ HAa^^tiiAh 
this ecHiStractioa sboiild rest oa th<^(^niOdr 
of the counsel advising oft the abstmiet/ 
«ind \f\iiiAvrt consider how nice the did* 
ti^ti<Mti» npon maii^ ^ &ie^ ihiiilatiK»i» 
are* ftertlScukriy on fh<; ^fed: of th6 words 
•* of** olr " on," io gfHte ft sepiWtb itttfelil to* 
^ IftislMtod or wife^ ot a joinc itMt «(» 
boUii; dodi^thenectisi^yof.ooiBistnRng' 
asA «iv^ i])^lUAf (^ LoM Kl^i^oifk ti»in» 
i4^ ^tuerf wo#d of a ^tfoatsilonr o^r, dft^p 

I a device 



83 pN ABSTRACTSi 

« 

a devise or use in fee; and generally. 
Ilie very difficult construction of all case& 
of this sort, the utility and even necessity. 

< 

of precisely and exactly stating these 
^imitations becomes evident^ 

I do not however mean such strictness 
aa to .^clude the use of the t^m re* 
maifi4^f to express the determination of 
t^ prior estate, but merely to exclude a 
i^atemQUt p^ the effect of limitations, 
such* as; To the use of A« B. in tail male, 
or. To the use of the daughters in tail with. 
exosB iiepaainders in tail^ for these limita^ 
^ons are not long, and on their accuracy 
tide title may o&jen depeod. To this, as 
to every rule, there are of course exteep- 
ti(ms; thus, where a recovery has been 
suffered by the eldest s&n in tail, it is not 

so absolutely nieoesHiry to state the subsen 

quent 
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quent limitations which have been barred' 
by the recovery, and yet if the property 
is of magnitude, and the expence not mate«» 
rial, it would be certainly better to state the 
whole limitations, for numerous cases occur 
in practice where recoveries are defective^ 
and it then becomes necessary to trace 
the rightful title through the limitations. 
Instances where the tenant intail had 
mortgaged in fee, and afterwards suffered 
a recovery without the concurrence of the 
mortgagee, must have often occurred in 
practice, all this shews the necessity of 
stating the limitations^ Further, it may 
be added, that the word remainder should 
not be used in those cases where the sub- 
sequent limitations are contingent, and 
such contingency depends on the intro* 
ductory words to the limitations. Or where 
die prior limitations ^re in fee> nor in 

1 3 cases 
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oases where the words ^r^ di^erent iinHQ 

An observation ii?^y also be %dde4 
Her? CHI tt^ propriety of any opioion or 
judgement on tl)e effisct of the several 
deeds or documents, being stA|e<} by 
the dr^^ftsman in preparing tb^ abstract; 
ipiqviestionably tl>e i}\timate judgment 
svnd depipon on tlie titl§ m^ be ^ft to 
the opiniipn qf th^ .CQUP9^1 wii^ising on the 
abstract, ^yt y^ oba^Tvations by the 
drayman* fre^y occurring to him as 
he goei^ throHgb the dedWP^Pn of tbp §e«ds, 

and stat^ in^r$p(rs?dly through the ab- 
stract, rnay posabjly BJ^S9Sll^ tb$ count's 
^twtioi?., and iv^vu^ liw iftoif^ partioM^ar 
cowi^rf^tion of y^ ymfAi although 
th^for^ t]a§ff^ obsfW«t«oiis aie in soine 

^gi^ .e2(tjnpi«j)ug^ y«t ORB iwoiild not al«> 

, together 
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I 

t<^tber check them, as they mi^ht prove 
beneficial, resting dt the same time in ^ 
great degree on the prudenpe of the party 
ultimately settling the abstract, before it 
is submitted to counsel, npt tq ij^taan any; 
superfluous observations, or any nqt like* 
)y to produce practical benefit virith re* 
ference to the title, 

9th. Th^ powers and provbionsi if finy, 
may be stated shortly as to their oflfed^ 
unless any b^ve been acted on so. as to 
affect the title, and then each power so 
acted upon should be fully stated. Where 
tjie saJe is under 9. power, si;^ pf yer 
ipu^t be givcQ verbatim^ . 

• ' ! • 

lOth, l!lhp wvewnts shpuW )hfi si^ 
»hortJy stated as to th^w ^feci^ fwticulajs 
ly a^ W ^hose acts ^ey ei^tend,, aQ4 i^ 
ihp covenant against incumbrances the GXn 

oeptipQ 



i 
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cq)tion should be very fully set forth. 
Sometimes through the ignorance of the 
draftsman of a deed^ the ' liability of the 
different covenants in it will vary : as pos- 

sibly som6 one or more of the covenants 

 

Inay be general and the rest limited. 
Every such variation should be shewn, 
for it may tend to increase that degree of 
security for the title which covenants can 
^ve. In some particular cases, where 
any special covenant or power is of par- 
ticular' importance, it should be very 
folly stated, and nearly verbatim. 

I Itii. lihe execution should be stated, 
and if the deed has been omitted to be 



executed by any party, then the omission 
of execution by that party should be men- 
tioned, and this plan seems preferable and 
iliore apt to catch the attention, than te 

state 



J 
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tstate only the parties^ who have execute! 
byname, « plaa sometimes I am «fi^ 

« 

adopted to cloke ^me non-execution* It^ 
i^ould also be mentioned in the presence 

 

of how many witnesses the deed has beea 

ocecuted^ and in .particular c£U96s,« in 

annuity, deeds, where the attestation is of 

particular importance^ regard sfaiould be 

had to the istating.of the modeof attesta-^ 

tion, according to the requisite form ; 
also in cases whSre the deed is made in 

pursuance of a power requiring a pard^ 
cular execution and attestation, it should 
be strictly and particularly seen and set 
forth^ that all the requisites have been 
complied with. This is of the first im- 
portance> as it is well known that at thisr 
moment many titles are defective in ccm* 
isiequence of the imperfect forms of attes- 
tations. The point is so important, that 

^ I will 
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I Will go out of my way for a moin^it to 

lay down the distinctionft on the sub^ct> 

irhicb are these : 1 • If a potrer requires 

the insfcrumetit execudtig the power to be 

aigned^jiealedyand delivered in the presence 

qC and attested by two or more witnesses, 

and the attestation does not mentioti thcr 

word '' signed/' though in all probability 

the deed was signed in the presence of tbtf 

witRe$ses^ yet from the defect of the at^ 

testation, amounting in fact to a failure of 

one of the requisites of the power^ because 

the power requti^ the instrument execut*« 

ing it not only to be t^igaed^ sealedi* and 

delivered in the presence of two witnesses/ 

but also such signing^ sealing, and de^ 

Mvery to be attested by two witneihS^, the 

execution is void, for the exeeuticm of » 

power is so strictly construed, tbckt eveiy 

iota of its requisitions must be eom^ 

plied 
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9 

plied with ; 2dly, Where the power only 
Inquires the instrument executing it to be 
signed^ sealed, and delivered in thie pre« 
^nce of two or more witnesses, and does 
not expressly require any attestation of 
such signing, sealing, and delivery by 
such witnesses, then if the attestation 
does not mention the word signed, but 
merely sealed and delivered, yet this will 
be a good execution, for notwithstand* 
ing the omission of the word ^ signed'' 
in the attestation, the court will pre« 
rame that the deed was signed in the 
presence of the witnesses, and die power 
does not require the act of signing to be 
attested. When therefore the draftsman 
in the framing <if an abstract comes to a 
power, he shocild particularly attend to 
the requisitions of the power, a^nd espe- 
cially haw tibe deed executing &e power 

K is 
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is to be signed^ sealed, delivered, and Q.U 
tested. As whether the power requires 
the deed to be signed, sealed, and de-r 
livered in the presence of and attested by 
two or more credible witnesses, or other 
words, so as to require the signing to be 
attested, or whether the power merely rer 
quires the act of signing without requiring 
also the attestation of the act, in the forr 
mer case the decision of Wright v. 
Wakeford, 17 Ves. jun. 458, is ah aur 
thority for the execution of the power 
being void, unless there is an express 
attestation of the fact of signing, but in 
the last case the fact of signing appear-r 
ing in the deed, its being done in the 
presence of two witnesses .. would be 
presumed. See MaoqueeO' v. F&rquhar, 
11 Ves. jun. 467. smd see 17 Ves. jun. 
A5Bk ^ So many titles are supposed to 
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be defective on this pointy that it is 
in contemplation to bring in a' bill to 
remedy the defect, but yet the justice of 

such an act should be well considered, for 
property is the creature of law, and by 
confirming the apparent right of one 
p£ui:y you divest the real actual right of 
another. Till however such a law, if it 
ever be enacted, is actually enacted, titles 
having the defect I have stated are radi- 
cally bad, and an attorney discovering 
this defect, and having ascertainied it, 
should be most cautious on the part of his 
plient how he exposes the title. 

After stating the execution and attesta- 
tion, the receipt jBbr the consideration 
money should be stated, and in cases 
where any subsequent or future act is ne- 
cessary to give effect to the deed, as livery 

pf 
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of seisin to a feofftaent, or i^lronment to 
a blu^n> and sale^ entry to a Gpmmoa 
law exchange, &c. such further act in 
eveiy case should be mentioned in order 
to shew thact Uie deed is perfect* This 
also a|ppli^ to lands in raster counties, 
and theiii the registering of the different 
deeds should be mentioned. 



In ihe next J^umbet tht farm wUl proceed 
rapidlg, and the sulifect qf Ahetracts wia be 
conttnued in the foOawing numbers uninter^^ 
Tuptedfy to its completion. 



.J "« 



Stratford, Printer, Crown-Courty Teraple-Bar. 



*the precedent bf an Ahstrtxct 
continued. 



1^^% 



SAID D. hy his will qf this date, 
after bequeathing a legacy qf jC 1000 to 
his sister A. D. devised all his mes- 
suages, tenements, lands, and hereditO' 
ments whatsoever, subject to the pay- 
ment of his debts, the aforesaid legacy, 
and his funeral, and testamentary ex- 
pences, unto, and to the use of his son 
E. F. his heirs and assigns for ever, and 
appointed his said son sole executor of 
his said will. 



Executed by tfte testator iu 
presence of three witnesses, 
7 (as stated in the attesta- 
i) respectively subscribed 
•r names in his presence. 



The testator died sometime in the 
month of January in this year, and on 

I. tk€ 
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the \st of February following, said will 
was proved in common form by the son 
and executor in the prerogative court of 
Canterbury. 



Jan. 
1755 



} 



Release by A. D. of tfie legacy of 
^1000 given to her by the said recited 
wilL 



It may be note safely presumed' 
that all the testator s debts have 
beenfully discharged. [Note 3 .] 



][Note 3.] In abstracting a will you of 
course only state that part of it which 
refers to the purchased lands. If the pur- 
chased lands are included in a general 
devise, subject to debts and legacies, yoa 
should state shortly all the legacies given 
by the wiU, in order to shew that they 
have been released or barred by time, for 
it may so happen that some of these le« 

gacies 
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gacies have . been continuing, and against 
which the presumption from time will not 
strictly hold, ^nd therefore the purchaser 
should be satisfied as to this point by a 
short statement of the legacies. With 
regard to debts^ they are not generally 
continuing, but in most instances they are 
immediately payable, and the possibility 
of there being future debts will not be 
presumed. What I mean by future debts, 
is a future contingent demand as under 
a bond of indemnity given by the testator, 
which is running at his death, and may 
or may not become a debt according to 
future events. So a liability under a 
bond by the testator for the due perform- 
ing of an ofiBce by a third person> So a 
bond by the testator for the due account- 
ing by an accountant to the crown; and 
in the present multitude of offices re- 

l2 quiring 
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quiring liiureties thes6 bonds are frequent* 
Whenei'cr therefore the purchased lands 
have been recently devised subject to 
debt^, and a sufficient time has elapsed to 
bar, generally speaking, all immediate 
debts, enquiry should be made whether 
there be any future contingent debts or 
demands, and although if the answer be 
in the negative, the possibility of such 
'debts or demands will not be an objection, 
for no mere possibihty, being only a sug- 
gestioH, and not resting on any circum- 
stance so as to amount to a near possible 
iity, or to the next degree to a probability, 
is an objection to a title, yet a purchaser 
nmy require the best evidence to rebut 
even a mere possibility, and tiierefbre in 
the present case he may require ^as the; 
best evidence in this matter the produe- 
tion ]R>r hk inspection, though not for hk 

subsequent 
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subsequent custody, of a release of some 
legacy given by the will, because if there 
be siidi future possible debts op demands, 
the executors may require some oovenent, 
or security ,from the legatees, to abate their 
legacies received, in the event of these 
- future possible demands becoming claim- 
able ; but if there be no stich contingent 
demand in posse at the time of payment 
of the legacy, the legatee is not bound 
to bind himself expressly to an ab^te* 

ment, and the executors must, in that 

< 

case, trust to an abatem^it by operation 
of law ; and this bemg the ruk as to tfafi 
* liability of legatees to covenant or bind 
themselves for the eventual at^itement of 
their legacies, their release for such lega« 
cies will, according as it d^l or shall 
not, contain a covenant for abatement, 
be evidence pvo tanto of the existence or 

% 

noU"* 
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non-existence of any future possible debts, 
and if there should be any such' outstand<* 
ing running liabilities, the purchaser 
should require some indemnity or secu<* 

. Where the purchased lands are charge 
ed with any legacy, a release of sucbi 
legacy should be required^ 

It should also be stated after the ab^. 
stract of each will when the testator 
died, and wh^i and where the will was 
proVed, that is, a$ to the times of the 
death and probate, as nearly as possible, 
without requiring the particul^ day, ex. 
cept as to the time c^ the death in pecu. 
liar instances, as where a term or other 
est|U^ is to commence in interest or com- 
putation from s^ch death, and then th^ 

day 
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day should be ascertained^ and an extract 
of burial from the registry be stated. It 
may be added, that as to a freehold titile, 
the proving of the will in the spiritual 
court gives it no authenticity, fw the spi-. 
ritual court has no jurisdidion as to real- 
estate, but only as to personal estate^ with- 
reference to which the probate, with the 
will annexed, *is the only admissible evt«* 
dence of the will ; but in any action re- 
specting the real title, the original, will 
miist be produced, and from this nonju* 
risdiction of the s{Hrituat pourt ^ to real 
estate arisen the necessity of a clerk fron& 
Doctors Commons, or the register where 
the will is provedj attending the assizes^ 
or other court, with the original wilU or 

.of SUchv will being Otherwise •jprudwL.odl^ 

(Old also the necessity of proving the exe-* 

cution of such will 

It 
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It is often a disputed point, whether a 
purchaser huying a title deduced through 
a recent will can require the will to be 
proved per testes, or the heir at Is^w to 
concur in the conveyance ? Formerly it 
Was the jfrequent practice to require the 
coticun^nce of the heir, or tlie pfoving« 
of the will per testes; but latterly this 
practice has ceased ; apd in the case of 
Bellamy v. LeversidgCr stated in Mr, 
Sugden*s excellent Treatise on Vendws 
and Purchasers, Lord Kenyon decided 
against the purchaser ; but perhaps this 
(^stinction may be laid down as the rule 
by which the cpurt would govern itself: 
1st, Where the vill states in the atte^-i 
tion, that it wfjs signed, sealed, publi^h-> 
€d,and decliired, by tfie tcetetoi^ Iti the 
ftesence of the three witnesses who signed 
their pauies in his preseace> and there i$ 

no 



I 



-* 



., •• 



le 



5 1: 



' « 
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no counter-qircunistance or evidence 
against the execution, there the Couit will 
presume that the will was duly executed 
and attested, and will not permit the pur^ 
chaser to require either the proving per 
testes of the will, or the concurrence of 
the heir ; ' but where the attestation does 
not state in the will, that it was duly 
signed, sealed, published, and declared^ 
by the tjestator.in the presence of the 
witnesses, and that they subscribed in hia^ 
presence, or there be any other irregu- 
larity in the attestation,^ there the pur- 
chaser might require the concurrence of 
the heir, or the proving of the will per. 
testes> and this distinction seems founded 
on reason, for, in the first case, you are 
not to presume a defect contrary to ati 
express ^teiiient, negativing the exists 

0iice of such defect; but in the taittor 

* 

case 
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case there is nothing whereon to found 
such presumption, and the very omissioit 
of inserting these circumstances in the 
attestation, contrary to the usual form, 
of itself raises a presumption that there 
was some irregularity in the execution or 
attestation. I do not mean to say, that 
ID every case of the latter instance the 
Court would require a proving per testes, 
or the concurrence of the heir, but the 
circumstances stated would weigh to in- 
cline the Court to decide so. Also there 
may be exceptions to these rules, founded 
on circumstances tending to raise a suspi- 
cion as to the sanity of the testator, 
or the character of the witnesses, or gene- 
rally to throw a suspicion on the execu- 
tion. In cases of this sort, the purchaser 
^uld of course require the will to be 
proved per testes, or the concurrence of 

. the 
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the heir. It is always proper to state in 
the abstract where the will is proved, ia 
order to know where to resort to for it 
when necessary. 



1st -1 

Jap. > 
17663 



Indenture of this date^ Between said 
F. of the one. part and G. H. of, 8(c. 
of the other part. 



VReciting said abstracted will, death, 
probate, and release, respectively, 
and agreement for advance of JS 100, 
after secured with interest. . i 
No other recital. 



It is witnessed that $aid F. in 
consideration of <£100, to him 
paid by said H. 

Did grant, bargain, sell, and de- 
mise, unto said H. his executors, 
administrators, and assigns. 



All the premises referred to 
in the head of this abstract, by 

the 
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the like description as is stated, 
in the first abstracted Inden- 
ture, except only the additions 
of the subsequent tenancies of 
the premises in these wordsr 
and which said premises were 
formerly in the occupation of 
C 2>. Esq. and were 1^ him 
devised to his son, the said 
E. F. and were afterwards in 
the possession (^' the md'E. F. 
but had been since by him let 
to and were then in the occupa* 
tion of Y. Z. or his tenant^ 
And all ways, STc* 
And the reversions, Xc* 
And all deeds, S(c.- [but wxt 
attested copies.] 

To hold unto said G. H. his exe^ 
cutors, administrators, and assigns,, 
for the term of 1000 years thenc^ 
next ensuing. 

Sulfject to a proviso for the lesser 
of said term, on payment, by saidF^ 

his 
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his heirs, executors, or administra^ 
tors, unto said H. his executors^ 
administrators, and assigns, of 
c£100 and lawful interest, on the 
.first day of July then next^ 



Covenant by said F. for pAy^ 

ment of mortgage money and 

{interest. 

Also general covenants by F. 

1 . That he had good right 
to demise^ 

2. For quiet enjoyment. 

3. Freedom from inctim^ 
brarices, except the fee farm 
rent of £20. ' 

A. For further assurance. 
Proviso tfiat mortgagor might 
enjoy till default of payment. 
Executed by said F. but not 
by said H. and duly attested. 
Receit for consideration 
money, indorsed, signed, 
and witnessed. 

Indenture 



• A 
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Isfc 

Jan. 

1757 



] 



Indenture betzveen said F. of the ont 
part, and said H. of the other part. 



Reciting the last abstracted mortgage* 



Said F. in consider at iofi of the 
further sum of J02OO to him paid 
by said H^ 



Did charge the said mortgaged 
premises with the said sum of 
jC200, and lawful interest for 
the same, in addition to the 
said sum of j£ 100 and interests 

Covenant by said F. for pay^ 
ment of further sum and in-* 
terest. 

That he had not incumbered. 
For further assurance. 
Executed by . said F. but not 
by said H. Receipt for j^200 
] endorsedy signed, and witnessed. 



Indentures 
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-Jan > 
l7i>S} 



Indentures of lease and release of 
these dates. Between said F. of the one 
part, and said J. of the other 
part. " 



Reciting said abstracted will, death 
probifte, mortgage, and further 
charge resfiectively. 



It is xvitnessed that in xonsidera^ 
tion of jC500 to said F. paid bjf 
said J. said F» 



Did grant, bargain, sell, and release 
unto said /. and his heirs. 



All the premises stated in the 
above abstracted Indenture of 
demise' by the same description 
as is therein contained. 
And all houses, SCc. 
And the reversions, SCc. 
And all the tstatCj '8(c. 
And all deeds, STc. [but not 
attested copies."] 

To 
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To hold untd and to the Ui€ 
(^ said J. his heirs and as- 
signs fifT ever. Subject to re- 
demptidn on payment of said 
£5(^,'and lawful interett, on 
the \ St day of July then next. 
Covenant by said F. binding his 
heiri for payment of the mort' 
gage money and interest. 
Also covenants by F. generally. 

\st. That he had good right 
to convey. 

2nd. For quiet enjoyment. 

3rd. Freedom from iiKum- 
brances, except the fee farm 
rent of £20, and said first 
abstracted mortgage, .and fur- 
ther charge for securing a£400 
and interest. 
For further assurance. 

Proviso and declaration by said 
J. that F, might enjoy till dtfault 
of payment. 

Executed 



OK ABSTRACTS. 10^ 

Executed by said F. but not 
by J. 

Receipt for consideration mo- 
ney endorsed, signed and wit- 
nessed. 



Indenture tripartite of this date. Be- 
tween said F. of the 1st part, K. L. of 
Cc. of the %nd part, and M. N, of, STc. 
f tlte 3rd part. 



Reciting that said F, was seised in 
fee of said messuage and/arm, after 
described, subject to said abstracted 
mortgage by demise, Jurther charge 
and mortgage in fee respectively, and 
the principal sums and interest there- 
by respectively secured. 
And reciting that said F. had con- 
tracted with said L. to sell to him. 
one annuity o^ *£lOO for 99 years, 
if A.B. ajidC. therein described, or 
either qf them stumld so long live, at 
tkejniceofjCGOO. 

M And- 
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And further reciting that Jdr kcur^ 
ing said annuity said F. had given a 
Warrant of Attoimey far eniering 
up judgment against ham in the 
Court of Common Pleas^ at the suit 
of said L.for ^1200, and costs of 
suit. And that judgment was to be 
forthwith entered up accordingly. 



It is witnessed that said F. in 
consideration of said J06OO, to 
hiifi paid by said L. immediately^ 
Xc. the receipt f Xc. 



Did give and grant unto said L. his 
executors, administrators, and as- 



signsy 



One annuity or yearly rent 
charge of £\00, of lawful 
money, S^c. to be charged upon 
AH the premises stated in the 
abstracted Indenture of the 1st 
January, 1757, by the like de- 
scription as is therein contained. 

And 



^ 
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in 



And upon the reversion and 
reversions f SCc* 



To hold unto said L. his executors, 
administrators^ and assigns, for 99 
years, thenceforth ensuing, if said 
A. B. and C or any or either of 
them should so long live,, payable 
quarterly, on the 1st of April, the 
1st of July, the \st of October, and 
the 1st of January in every year, 
clear ^ all deductions whatsoever, 
except the property tax. And also, 
with a proportionate part of said 
annuity in the event of the death of 
the survivor of said A. B. and C. in 
tlie interval of any two of the said 
quarterly days of payment » 



Usual power of distress in case 
said annuity should be in arrear 
for the space of twenty-one days. 
Usual powe?' of entry in case said 
annuity should be in arrear for 
the space of twenty^eight days. 

M 2 And 
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And it u further witnessed^ that 
said F. for the considerations 
thereinbefore expressed^ and for 
the further nominal consideration 
of 5s. to him paid by said N. 
immediately, ICc. The receipt, 
SCc. and by direction of said L. 
testified by his execution of said 
Indenture, 

Did demise unto said N. his execur^ 
tors, administrators, afid assigns, 



All said premises thereinbefore 
charged with said annuity, and 
being same premises as are 
comprised in said abstracted 
Indenture of the \st January, 
1756, with their appurte- 
nances* 

And tlu reversion and rcoer- 
siofis, Kc. 



4 

To hold unto said N. his executors, 
administrators, and assigns, for 200 

years. 
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I 



years ^ from thencrforth ensuingy sans 
waste. Upon trusts after declared. 



Usual trusts for better^ securing 
said annuity. 

Usual proviso far cesser of term, 
after the decease of survivor of 
said A. B. and C. and full pay- 
ment of all arrears of said an- 
miity, and all costs, and gene- 
rally an full performance of the 
trusts $f said term. 



Proviso that trustee's receipts 
shall be sufficient discharges. 
Covenant by said C F. bind-^ 
ing his heirs, 

1st. Far payment of md 
annuity. 

2nd. Generally as against 
the acts of all persons except 
as after excepted, that he had 
good right to charge the pre- 
mises with payment qf said an- 
nuity^ 

3rd. That 



I 
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3rd. That same premises 
were of sufficient value for suck 
payment beyond all other 
charges and incumbrances. 

Ath. That he had good right 
to demise the premises to trustee. 

5th. For quiet enjoyment. 

dth. Freedom from incum^ 
brances, except the fee farm 
rent ofdi20, and said abstract- 
ed mortgages, and further 
charge, and the principal mo^ 
nies, and interest thereby se^ 
cured. 

7th. For furthet assurance 
of annuity, and of the premi-- 
ses charged therewith. 



Proviso enabling said F. at any time 
after the 1st day of January, 1760, to 
repurchase said annuity on gimvg 6 
months notice to said L. and pay^ 
ment of di&i5, and all arrears of 
annuity. 

Executed 
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n5 



Jan 

1760 






Executed by scddF. but nQt by 
said L. and N.- Receipt for 
consideration momy endaised, 
signed, and witnessed. 



Indentures of lease and release of 
these dates. The Indenture of release 
of six parts, and made between said 
E. F. of the Ut part, said G. H. of 
the 2nd part, said L J. (f the 3d part ^ 
said K. L. of the Ath part, saidM. N^ 
of the 5th part, a?id O. P. of, Kc^and 
a. R. of, S^c. (f the 6th part. 



Reciting said abstracted will, death, 
probate, mortgage by demise, further 
charge, mortgage in fee, and an^ 
nuity deed respectively, and that said 
principal sums, interest, and ttnmity^ 
respectively, were then due^ 
And reciting that said F. in mrder 
to the immediate discharge of said 
several incumbrances, ftnd with the 
apprabatian of said several ineum-- 
brancers respectively, parties thereto, 

had 
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had determined to convey all said 
premises unto and to the use of said 
O. P. and 2. R. and their heirs, 
subject to said incumbrances. Upon 
trust forthwith for sale as after ex- 
pressed. 



It is witnessed that said F. in 
consideration 0f 5s. to him paid 
by said O. P. and S. J?, imme- 
diately, SCc. The receipt, HsC. 
and with tfie approbation of said 
parties thereto of 2rf, 3d, 4th, 
and 5th parts respectively testis 
fied, &sC. 
Did grant, bargain, sell, release, 

and confirm unto said O. P. and 
£• JRi and their heirs. 



Alt said premises referred to in 
the head of this abstract, and 
comprised in said abstracted 
Indenture of the \U January, 
1756, by the same description 
as is therein contained. 

Together 
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Together with all houses^ SCc. 
And the reversion and rever- 
sions, STc. 
And all the estate, 2f^c. \ 



To hold unto and to the use of said 
O. P. and S. JR. and their heirs. 
Nevertheless upon the trusts after &- 
dared. 



Usual trusts forthwith without the 
concurrence of said F. his heirs, 
and assigns, to sell said premises 
by public auction or private con- 
tract, and generally as said trustees 
should think proper. 
And upon further trust out tif 
monies to arise from such sale, and 
also out of the intermediate rents. 
In the first place to pay the costs 
attending the same, or otherwise, 
in the execution qf trusts therein 
declared. And in the next place, 
to pay qff, redeem, and repurchase 
^ he several principal sums, and 

interest. 
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interest, and annuity, respectively 
secured on said premises, accord^ 
ing to their respective priorities. 
And upon further trust to pay the 
surplus (if any) of the said money 
unto said F. his executors, admi-- 
nistrators, and assigns, and also 
reconvey all such part, if any, cf 
said prsmises as should remain 
unsold unto said F>, his heirs or 
assigns, or as he or they should 
appoint, discharged from all in^ 
cumbrances by said trustees their 
heirs or assigns in the mean time. 
Usual proviso and declaration, that 
the persons xfffMi should become the^ 
purchasers ef said premises, and 
pay his, her, or their purchase 
mo9iey to said trustees, should not 
be bound to see to application 
thereof. And that all feceiptsi 
which should be * given by said 
trustees for said purchase money 
should be sufficient discharges. 

General 
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General covenants by said F, binding his 
heirs with said trustees. 

\st. That he had good right to convey. 

Ind. For quiet enjoyment. 

5rd. Freedom from incumbrances, 
except said fee farm rent of £20, 
and said abstracted mortgages, further 
charge and annuity deed, and several 
principal sums, interest, and annuity 
•tively thereby secured. 
I. For further assurance. 

tclaration and agreement by mort- 
gees and annuitant, that they will 
icur in any sale on receiving their 
indpal monies and interest, and 
'. consideration money for the an- 
ity and all arrears. 



Power for the change and new 
appomtment of trustees. 
Provision for the indemnity of 
trustees. 

Executed by all parties except the 

trustees,- and attested. [Note 4.] 

[Note 4. 
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[Note 4. 1st In abstracting a mortgage 
you state shortly the parties, recitals (if re- 
ierring to any deed or document not be- 
fore appearing,) consideration, operative 
words, parcels, general words, habendum, 
proviso for redemption, and covenants for 
the payment of the mortgage and for the 

title, and also the proviso, that the naort- 
gagor may enjoy until de&ult of payment* 
In mortgages^ the covenants are always 
general, that is, the mortgagor covenants^ 
i^gainst the acts of all persons whom-^ 
soever, and the practice is so strict in this 
respect, that even if the mortgagee pur- 
chases and takes limited covenants, and 
immediately afterwards mortgages to the 
vendor, he is required to enter into ge«- 
neral covenants, notwithstanding the in- 
stant before he took limited covenants 
• from the vendor, llie practice of taking 

general 
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general covenants on a mortgage is so 
uniform and invariable under all circum- 
stances, that they are stiled mortgage 
covenants, in contradistinction to purchase 
covenants, which vary with the circumr 
stances^ and are general, or more or less 
limited according to the title. The elFect 
of immediately mortgaging to the vendor 
after a purchase in fee, is in many cases 
extremely prejudicial, to the purchaser; 
thus, if A. sells and conveys to B. in 
fee with limited covenants, and !B. im^* 
mtediately afterwards reconveys to A* 
in fee by way of mortgage, or demises 
to A, for a term by way of mortgage, in 
th^ f(H*mer case, the covenants in the 
purchase deed are wholly extinguished, 
and in the last case are suspended during 
the term, and the only mode to obviate 
tim difficulty, in cases of this sort, is to 

make 
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make the mortgage to a trustee for the 
yendor, by which the extinguishment and 
suspension of the covenants in the cases 
above mentioned would be prevented. 
In cases of this sort too, much danger 
knay arise from vesting the premises 
in the purchaser, as if he be an account- 
ant to the crown, the lands will be subject 
to the crown debts paramount to the 
mortgage ; t6 prevent this, it is adviseable 
to incorporate the mortgage with the 
purchase deed, and to convey the lands 
to a trustee, to the use of the vendor for 
a term for securing the money reserved 
by him and interest, and subject thereto 
to the use of the purchaser ; and even in 
this case, though the vendor as vendor 
only covenants for the title to a limited 
extent, yet as mortgagee he receives ge- 
neral covenants ; so universal is the prac- 
tice of requiring general covenants on 

mortgages; 



\ 
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mortgages; from this it may be concluded, 
that in a very long abstract stating mi- 
meroiis mortgages, it is sufficient to say 
usual mortgage covenants^ and state the 
incumbraiK^es without stating specificaiiy 
the several covenants, for the reason before 
stated, that mortgage covenants, from the 
universal practice of inserting general co- 
venants in mortgages, necessarily mean 
general covenants, 

Srrfly, a deed of further charge is 
merely a covenant or agreement by the 
Iparty that the lands shall remain in the 
hands of the mortgagee, subject to the 
additional sum and interest. It will be 
observed, that under the mortgage/ the 
lands are already vested at law in the 
mortgagee for a term, and therefore the 
only farther requisite is for the mortgagor 
to declare •upon what further terms or se- 
curity 
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curity the mortgagee shall hold th^ lands, 
and the declaration or agreement by the 
mortgagor, to this effect is amply suifi- 
dent in equity. In this instrument^ the 
only covenants beside the principal cove- 
nant or further charge as to the additional 
security, are 1st. for payment of the ad- 
ditional sum and interest, 2nd. that the 
mortgagor has not incumbered since the 
mortgage, and 3rd. for further assurance* 
3rd. The next afostiacted deed is a second 
mortgage, and which last is in fee, in 
strictness a second security should not be 
a simple mortgage in fee, but a convey- 
ance in fee in trust for sale, on account 
of the superior remedy under the latter, 
for under such a conveyance in fee, the 
trustee or mortgagee may sell and imme- 
diately raise his money, whereas in the 
former case of a simple mortgage i^ (ee^ 
he has no remedy against the Jands, but 

to 

To be continued. 
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to recover and. take possessions subject tot 
an account, or -to file a bill for foreclo- 
sure, both of which ai^e tedious remedies, 
and .the former oft^n ineffective. It has 
been doubted how far & title made under 
a trust deed of this; nature is good ; but 
by the present professional opinion such a 
title is clearly good, and. upon the ground 
that IK) advantage is- taken of the mort- 
gagor ; and no additional benefit can ac- 
crue to the mortgagee by the sale, for he ' 
can in no event acquire more than his 
principal money and interest, and the 
surplus will accrue to the mortgagor. 
The mortgagee also, being in the nature 
of a trustee, will be liable in equity for a 
br^ch of trust, in |:he event of any undue 
or collusive sale^ The case of Croft v. 
Powell, Comyns Rep* 603, is sometimes 
urged against a good title Under a trust 

N deed 
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deed jR>r sale of this nature, but in that 
case the mortgagee sold expressly subject 
to redemption, and the court said, that as 
the mortgagee had sold subject to re* 
demption, it was not then to be consi-* 
dered what he might have done, but 
what he had done, inferring thereby that 
he might Ibiave sold absolutely : and with 
regard to the rule of once a mortgage and 
filways a mortgage, that ii( answered by 
the preceding observation, that the mart<^ 
gagee gains nothing by the sale beyond 
his principal and interest, and the mort« 
gagor loses nothing except the conversion 
of land into money, but retains the equi- 
valent or monies-worth of redemption. 

» 

It may, however, be observed, that the 
security of a trust deed for sale instead of 
a mortgage is not universally adopted 
throughout the kingdom. In some cdun*- 

ties. 
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fks, as Norfolk, I believe* for ms^ame, 
it is not known as a security ^ e3«:Qept m 
cases where the seeuritj^ is v^ry A^nd^n 
and unable to bear any inerease of diebt 
beyond the principal miMiey find wl^ 
vaiice(L Again> in the western countiaii 
the adoption of a trust doed for sale i<^ 
rtead of a mortgage is more iGrequent« I 
do not besitate to express nay own opi* 
nion, that a trust deed for sale is a mudb 
harder security Uian a mortgage^ and 
ought not to be required in the first iiif 
stance^ or in any instance, where the 
property is an ample or &ir security ^ 
the money lent* Where indeed the secu** 
rity is dender, or there are sonie prior in^ 
cumbraDG^> then a trust deed for sale b 

but, cm the contrary, should alws^s be 
insisted on* This dttd . being in the na« 

n2 ture 
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kure of a mortgage^ the covenants should 
be general a3 in mortgages. It may be 
added here^ that if a sale should be made 
imder a trust deed of this nature^ no re* 
ference whatever should be made to any 
possible existing redemption in the 
grantor^ but the lands should be con*' 
veyed absolutely to th^ purchaser^ or as 
be may appoint. ..It may also be ob- 
served, that there ..is. always inserted in 
these deeds a proviso, tlmt the trus* 
tees's receipts shall be sufficient dis« 
charges to the purchaser, and that the 
receipt and coaiveyance by the trustee 
^lall be competent and effectual, with- 
out the concurrence of the grantor ; and 
clearly the receipt and conveyaxice of the 
trustee would be effectual without the 
concurrence of the grantor, but yet if the 
concurrence of the grantor could be easily 

obtained. 



\ 
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obtained, it had bett^ be doile, ibr this 
concurrence would entirely extinguish all 
lurking, ddubt whatever as . to the. per^' 
&ctness of the title: uoder the trust J for 
sale... Also in a defed of this nafiurejf the 
tru^ always are,- or should be,* irnme'*. 
diate^ that is» that the trustees miay sell 
at any time, without regard to the pay- 
ment or non-payment of the loan at the 
time fixed ; and as a check against a pre« 
cipitat^ sale the trustee if he advances 
the money, or if he does not advance 
the money, then the party advancing the 
money enters iqto his covenant, bipding 
his heirs, that no sale shall take place, or 
the lands be offered for sale, till 'the prin* 
cipal sum and interest shall be demianded 
to be paid within a given time, and default 
made in the payment th^eof at such 
time, Kow the reason and efiect of the 

trust 



1 
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tni^ for sale being immediate, and of the 
consequent necessity of this covenant, are 
these: If the trust for sale depend 
on the happening, or not happening, of 
any prior event, w the non-payment of 
tiie money at a given time, this would be 
a condition precedent to the execution of 
the trust, and it would be incumbent on 
the purchaser to see, as the necessary 
ground-work of his title, that the «vedt 
upon wHch the trust for «ale was to take 
place, did actually happen, and that he 
can prove the actual happening of such 
event, but m a negative, such as the 
non-^payment of a sum at a fixed time, 
can only be proved presumptively, 
though certainly, in some cases, to a very 
high degree of presumption, rising almost 
to demonstration, ^till this proof is diffi*- 
cult mid explosive to be obtained^ and it 

is 
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is hard and injudicious to subject a pur^* 
chaser to the obligation of it without 
strong necessity, and the necessity of thi^ 
proof is avoided by making the trusts ini* 
inediate. 

If a case should occur in which it 
would not be advisable to make the trusts 
immediate, then the mode should be 

' J A '   < 

adopted of proving the fact or event on 

which the truste a^e to commence by the 

• - 

statement ox non^statement of such &ct or 
ev^nt on the deed signed by the parties, so 
as to make the deed itself furbish evidence 
of the con^mencen^ent and due execution qf 
the trusts ; thus, if the trusts for sale are 
to commence in the event of the non^ 
payment of the pioney at a p^rticulj^ 
time, then the non-statement on the deed 
of such payment should be conclusive 

evidence 
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evidence of such non-payment. Further, 
where, however, the trusts are imme- 
diate, it is necessary to check the grantee 
against making an immediate sale^ by in« 
serting a covenant from him that he wilK 
not sell up to a given time, that is, until 
demand of payment within a given time, 
and default of payment at such time* 
Under this covenant the grantor will have 
a remedy against the grantee for any sale 
in breach of the covenant. Undoubtedly 
the covenant is personal only, and will 
not bind the lands, and therefore if the 
grantee chiises to sell, notwithstanding 
his liability under the covenant, he may 
effectually sell and make a good titfe, and 
a purchaser under him will be safe, even 
with knowledge that the money has not 
beiBn paid, for the purchaser has no con<« 
cern with the covenant, Which rests solely 

between 
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between the grantee and grantor. It 
must be admitted, that if an extreme 
case, be put, the remedy under the cove- 
nant may prove inadequate to the injury, 
as certainly a trustee under the deed may 
sell, and the lands be effectually con- 
veyed to the purchaser free from all future 
lien, on account of the purchase money, 
and the grantor be driven to his remedy 
against the trustee, either to sue in equity 
under the trusts if the surplus purchased 
monies be not dtily accounted for, or the 
gale be in any manner coHusive or undue, 
or to sue at law for damages for breach of 
the covenant. Still, notwithstanding the 
possibility of an extreme case of this sor^ 
experience proves that these trust deeds 
are seldom used to the unfair^detriment of 
the borrower, and therefore in those cases 
-which I have referred to, viz. where the 

security 
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security is Qot eligible or easily market^ 
able^ or the money advanced approaches 
tQ the yalue^ or there has been a prior 
mortgage or incumbrance^ and^ in othj^jr 
oases of a like nature^ tjhe borrower 
should not object to a trust dee^* In 
abstracting a mortgage in fee^ you stat^ 
the several parts in Uke manner as ijfi 
abstracting a mortgage for years. 

Further, whenever a second mortg^e 
is qiade, you do not recite in it the 
first mortgage, but ^mply refer to the 
first mortgage in the covenant against 
Incumbrances, and in the abstract ^ 
;bare reference to tl>e first mortgage in 
.the covenants against incumbrances will 
be sufficient; also notice of a secopd 
/mortgage should be immediately given to 
the first mortgagee, for then the first 
Ifiiortgagee will not be entitled to tack to 

his 
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ius first mortgage any* advance made after 
notice of the second mortgage. It b often 
a question asked in practice, wh^her it be 
pneferable to have a mortgage for years 
or in fee. Generally speakiogf a. mcwl- 
gage fer years is the pref^able mode» be« 
cause it unites in the same person the 
right to the money, and the estate in the 
land ; but then in the event of fi>reclo« 
sure, or the bar of redemption by time, 
there are many inconveniencies attendant 
on an estate for years. On the other 
hand, a mortgage in fee separates the 
right to the money from the estate in 
the lands, for the last of course descends 
or passes to the heir or devisee, while 
the former devolves on the executor, 
and it is often a nice question,^ whether 
the legal estate passes by the mortgagee'is 
will, but yet as to this objection, it might 

be 
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be easily obviated by the form now ge- 
DeraHy inserted in wills, of devising trust 
and mortgaged lands to the trustees ot 
executors, a form which should never be 
omitted where there are trust or mort- 
gaged lands. With respect then to the 
point, whether a mortgage for years or 
in foe be the best? the answer is the same 
as to the difference between a mortgage 
and a trust deed for sale, thmigh not ap^ 
plying so strongly in degree, viz. that on 
the part of the mortgagee, a mortgage in 
foe is the preferable security, but on the 
part of the mortgagor, a mortgage for 
years ; consequently when the security is 
in any degree eligible, the mortgagee 
should be satisfied with a nu>rtgage for 
years, and when the security is not per^ 
foctly eligible, the mortgagor should not 
db^ect to a mortgage in foe«t 

We 
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Wfi now come to' the annuity deed^ 
which- is generaUycont^dered .to be the 
last iqp€;icies of\ security that propef ty be-: 
amies subject tp, for the. supposition i«u 
that no one will grAnt an annuity at a 
high per centage if he can obtain money 
cm mortgage at regular legal interest, bat 
really 1 4o not know whether the surplus 
per centage is not dilen compensated by 
the ceiltain continuance of the security^ 
In iniQftgage» sinless ypv agr^e ifor a ilxed 
timef you ar^ subject to frequent changes 
according to the necessities or caprices of 
the mortgage^, whereas, in annuities, 
you are wholly independent of the grantee, 
and by a giving a satisfactory security, 
say an estate in fee for securing an an- 
nuity for three lives, you save the expenCe 
of insurance, and can easily obtain money 
at eight per cent, with the" privilege of 

redemption 
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redemption dt any future tune on re-p4y« 
liient of the principal money with eome 
inconsiderable advance. Annuity trah^ 
actions are now most frequent, snd what 
with the risque and expences in conse- 
quence of the annuity act, and thd 
charges of insurance, the annual interest 
paid by the grantor is most enormous, 
and this will necessarily be the case until 
the legislature does, (what it is ratlier siir<* 
prising its wisdoiA has not long since seen 
the necessity of doing,) raise the rate of in* 
terest, or indeed leave it open to fluctuate 
with the value of money. This would ftir- 
liish a relief both to the borrower and lender. 
It would relieve the former from the extra 
payments now unavoidable from the 
risque and charges occasioned by the an* 
nuity act, and the lender would gain a 
safer security. There are two sorts of 

annuity 
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annuity deeds, one Vrithin » the act re- 
quiring registry accofdihg to its strict aiidE 
dlitabst ihexplicabie requisition^, and the 
othfer excepted out of the act, and conse- 
quently in no degree affected by it, but 
bearing only the same liability as any 
other common grant. The annuity deed 
absitracted is of the last nature, and does 
not require registry, and therefore not 
being within the annuity act, you abstiract 
k Aeed of this kind as you would siny com- 
mon de^d, and according to the rules laid 
down f0r abstracting deeds, Sdmetimes, 
however, even in cases of this last sort 
for greater (and it may really be added in 
nmny instances supererogatory) precaution 
the deeds are registered, and then when 
you go to the exteht of registering a deed, 
and tt^at it as within the annuity act» 
y<ni must of course frame the deed in all 

its 



140 ON ABSTRACtS. 

its parts according to the requisites of the 
act^ and if a deed of this nature should 
occur in the documents of a title, you 
should abstract it accordingly. In ab* 
stracting an annuity deed within the act,, 
particular attention should be given to 
the full statement of the consideration^ 
the trusts, the mode of eicecution, the 
attestation, and all the other requisites 
which the act, or the decisions upon the 
act have made necessary to support the 
annuity. It should be also ascertained 
that all the collateral or auxiliary secu- 
rities foi^ the annuity, as well as the grant 
or principal security have beeft registered* 
It is difficult to say what auxiliary secu- 
rities need be registered within the con* 
struction of the act, or rather what need 
not be registered, for the safe mode is to 
register all the securities, particularly 

since 
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Siilce the courts have construed the word 
" granted,'' in the act to mean *' secured/^ 
^or it is scarcely possible to conceive an 
auxiliary instrument, that does not more 
or less tend to the security of the an- 
nuity, A question is now pending, whe- 
ther a bond for the performance of cove- 
nants on an annuity deed be a security 
ihat requires to be registered. It is also 
a question, whether the memorial of a 
statutable annuity, should be set forth in 
the abistract. These queistions will be 
discussed when we come to the abstract 
of a statutable annuity, which will be 
one of the instruments abstracted in the 
sequel of the precedent. 

The next deed is a trust deed for sale, 

« 

and in which all the incumbrancers 
should join and convey, or agree to the 

O convey- 
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conveyanoe of the estate in fee, to the 
trustees^ upon trust fcnr sale. Whenever 
.there exist numerous incumbrances^ it is 
always beneficial to have a general trust 
deed for sale, that is, to have all the par-> 
ties interested, join in a deed, not them- 
selves conveying the lands to trustees, but 
assenting to such conveyance by the 
o\^iier to the trustees, upon trust toseU 
and. divide the money amdng the incum* 

braticers, accbi^ing to their several prio- 

* 

rities. Tkos mode binds the parties to 
their t>wn respective rights, and with 
iMtice of the rights of the other incum-* 
brancers on the same lands ; it is iiot ad« 
visable that these ink^umbranoers should 
actually convey, for that, except in very 
particular circumstaaces, would be re- 
quiring too much from themi viz. to vest 
t](ieir own rights in trustees, and divest 

themselves 



J 
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thejBSi^lVes of their «$tate3 before the pay- 
ment of their several incumbrances. But 
they dbpuld concur in the direction to the 
trustees to seU the land? discharged from 
th?9e incumbrancer, and that they would 
join in the conveyance of the lands ac* 
f^ording to their respective estates and 
interests to the purchaser. This mode of 
conveying lands to trustees upon trust £br 
4$a|e, must prove ben^icial in all cases 
wtere j«roperty is m^ich incumbered^ and 
farticularly where it is subject to inter- 
nnxed and clashing liabilities. A deed 
therefore of this nature, being an execu- 
tory instrument, should, like all execu- 
(loiy instruments, contain many anti- 
.dpatory clauses, providing for su^^h 
events and ccxitingencies as are not un- 
likely to occur during the c;Kecution of 
the trusts. A provision, which has been 

o 2 found 
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found useful in cases of this nature, is, 
that no future mortgages or annuities 
made or granted by the owner shall be 
payable by the trustees, unless they are 
parties thereto. This may save the owner 
from the rapine of annuity brokers, and if 
«ny. proper nece»ity should exist for 
raising money oft annuities, there can be 
no doubt but that the trustees would rea* 
dily concur. In cases of tiiis nature too 
it is merciful to deliberate, whether the 
whole or a part of the estates might 
not be saved from a sale by some preven- 
tive arrangement, as by appropriating the 
rents for a given number of years, except 
a fixed allowance to the owi[iers, and also 
by raising on mortgage, a certain sum to 
remain for some time to answer«the debts 
immediately pressing. This mode has 
been acted upon in some cases with great 

success^ 



ON 'abstracts^' 145 

success, and after a number of years estates ' 
have been wholly relieved from debt, and 
the family have resumed their former pro* 
perty with more economical habits. In ab* 
^racting ^ trust deed you state the parties^ 
recitals, operative part, parcels, jgeneral 
words, re vetsions, estates, habendum, use, 
&c. down to the tFOiits in the usual wb^^ 
The trusts being to be acted upon should 
be set forth fully, in €*der to shew that 
thef sale intend^ to' be made thereunder 

a 

is duly tnade. As the incumbrancers and 
owlhen^ will join in the purchase deed, and 
convey, or direct the conveyance by the 
trustees, and the payment of the purchase 
money to them, it is not necessary to state 
fully the proviso that the trustees^Teceipts 
shall be sufficient discharges, but merely 
to refer to it. So the trust for the appli- 
cation of the money may be simpl; »■ 

ferred 
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fcrred to for the s?.me reason. The col* 
lateral provisions in the deed should be 
stated or not^ according to the factt whe*^ 
ther they have b^en acted upon or not^ 
so as to bear upon, the title, ; jYou then 
state the covenan^^ in the trust; deed^ 
whkh.are, by the several incwmbranfeewi^ 
that they have^ not iiAcmnhfered^ /Add ge^ 
neral coi^enants foe the. titles by the owner^^ 
with the exception , .;of t)(fp feQ fyrmi 
rent^ and the several }nJCu)Qj^ra{ice$« ^0^ 
cording to their priofitioSj and tjb^msim?j 
j)ly refer to the power? for the changet^M 
appointipQent of nqw. ti^us^^gj^ s^nd^ tp; .IhQ 

provision for thep. inioiepainitj^.O' ) ^ 
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^^^^ Indenturfs^. (f lpa$€ and repose of 
these 4^te$. The release of eight parts^ 
between said I. J. of the \st part, said 
G. H. of the second pai% said IC. L'. 
of the third fart^ said M. N. of the 

^ 4th 
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Ath part, said O. P. ei^d S. R. of the 
5th partf said E. F. of the 6th part, 
S,. T. Esq. of the 7^1 part, and V. U. 
Gent, of the 8th part^ 



' t 



Reciting mnn of C. D. the tesifltor, 
and his will,: deaths and probatk re- 
spectively hemn before {distracted, 
and also the indenture (^demise of 
1st of Jantutry, 1756^ Me de^d of 
further charge of \stJamary, 1757, 
tlie indentures ^' lease and release, 
by way of mortgage in fee, \st and 
M January, 1758, the annuity deed 
of \st January, 1759, and the In* 
dintures of iease and release of 1st 
and 2rf January, 1760, Respectively 
herein before:' abstracled. 
And reciting that said 'O: P. and 
£• R. as trustees under last ab- 
stracted indenture of release had 
caused a public auction to be holden 
at Garraxvays coffee-house on the 
\Wi day of December last, for sale 

,of 



148 OS ABSTRACTS. 

2/" said premises, and thaf said S. T. 
mas the purchaser thereof at scad 
auction^ free from all iitcumbrancest 
except as after-mentioned, at the price 
of 18001. 

And reciting, that there was then 
due to said G, H. for principal 
money and interest on security of 
ioid Jint abstracted mortgage, and 
further charge the aggregate sum of 
315/. 

And to said I. J. for principal 
money and interest on said sec&ndly 
abstracted mortgage, the aggregate 
mm of 5^51, And to said K. L. 
for arrears of md annuity the sum 
'^ 100/. phich ti^fther taith the sum 
of G&51, as th$ c^nsidertuiau for the 
repwckase of said annuity madf the 
aggregate sum of 7^51. 



essed, that in consider 
said 315/. of lawful 
:. to said G. H. in full 
of all principal money 
and 
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and interest due to him on the 
security of said first abstracted 
mifrtgage, and further charge re* 
spectively, with consent of said 
parties thereto, of the 1st, 3d, 
Ath, 5th, and 6th parts respect* 
ively testified, Kc. paid, by said 
^. T. immediately, 8Cc. The 
receipt, SCc. 

And also in consideration of said 
)^5l. of lawful mmey, 8(c. to said 
I. J. in full satisfaction of all 
principal money and interest due 
tp him on security of said se- 
condly abstracted mortgage of 
Ift January, 175^^ with consent 
qf said parties thereto, of the 3d, 
Ath, 5th, and 6th parts, respect* 
ivply testified, jKc. also paid by 
said Sf T, imrfiediately, Xc. The 

receipt, S(Cf * i 

• - • ■" I I 

And further in consideration of 
said 7^51. of lawful money, S(c^ 
the said K. L. in full for the re* 
purchase of said annuity of iOOl. 

granted 
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granted to him hy said abstracted 
indenture of Ist of January^ 1759, 
and payment of all arrears there- 
of, with consent of said several 
parties thereto, of the Ath, Sth^ 
and 6th parts, respectively testi- 
fied; SCc. paid by said S: T. im- 
mediately, SCc. Theteeeipt, SCc 
And moreover, in consideration of 
2351. of lawful money, l^c. re- 
sidue of said purchase money of 
1800/. to said O. P. and 2. R. 
with consent of said E. F. tes- 
tified, arc. paid by said T. V. 
imjnediately, i(c. and making to- 
gether witii said sums of 315/. 
525/. and 723/. respectively paid 
to the said C. H. I. J. and K. L, 
the aggregate amount of 1800/. 
(H full for the absolute purchase of 
the fee simple and' inheritance of 
said messuage, ^c. after de- 
scribed, free from all incum- 
brances u;halsoever, except as after 
txcq>ted. The receipt, iHc. 

And 
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And lastly, in consideration ofSs.Sgc 
Said /. /• at request of said 
O. P. and S. R. and E. F. and 
with consent qf said G. H. and 
K. L. testified, Kc. did bargain, 
selli (i^nd release. And said G. H. 
at like request^ of said O. P. and 
&. R. andE.F. and with consent 
of said I.J. and K. L. testified, 
Kc. and to the intent to merge 
said term qffive hundred years rfe- 
mised to him, did' surrender and 
yield up. And iaid K. L. at like 
request of said O. P. and S. i2- 
and E. F. and with consent of 
said G. H. and I. J, testified, STc. 
and to the intent to extinguish said 
annuity of lOO/'. granted to him, 
did rimise, release, and for ever 
quit claim. And said M. iST. at 
the like request of said O. P. and 
£. R. and E. F. and with ^on- 
sent of said G. H. I. /. and K. L. 
testified, SCc. and with intent to 
merge said term qf two hundred 
years demised to him, did sur- 

render 
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render and yield up. And ioid 
O. P. and S. R. with consent af 
said E. F. testified^ SCc. did, and 
each of them did, bargain, sell,, 
and release. And said E. F. 
did grant, bargain, sell, alien, 
release^ ratify, and confirm, unto 
said S.T. In his actual posses^ 
sion, Xc. and to his heirs. 



All said premises referred ta 
in the head of this abstract 
by the description of All, Kc. 
[Here will follow the descrip^ 
tion from the last purchase 
deed, viz. the. cowbeyance to 
E. F* rnaking such alteration 
(IS may bt necessary with re-- 
^ard^ to the change of occU'* 
pation, ^c] 

Together with all houses, SCc, 
And the reversion and rever- 
sions, SiC. 

And all the estate, fCc. 
^Andalldeeds, attested copies, ^c. 

Tq 
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To hold wuo said S. T* and his 
heirs, and executors. 



To such uses generally as said 
5, T. by any deed or writings deeds 
or writings, duly execiued and atn 
tested, should appoints And in 
default thereof, and siUject thereto. 
To the use of said S. T. and his 
assigns for life. Remainder 
To the use of said V. U* aiid his 
lieirs, for the life of said S. T. 
in trust for him and his assigns, 
and to prevent dower. Remainder 
To the use of said S. T. his heirs, 
arid assigns for ever. 



Covenant by G. ^H. I. J. K. L* 
M. N. O. P. and S. R. severally 
binding their several heirs, that they 
had not incumbered. 
Covenant by said E. F. binding his 
heirs, as against the acts of himself, 
saidG.H. I. J. K.L. M.N. O.P. 

and 
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and 2. R. mid also of the said C. D* 
deceased* 



IsL For the title. 

2rf. For quiet enjoyment. 

3d. Freedom from incumbrances f 

except the fee farm rent of 20/. 

Ath. For further assurance. 



Executed by all parties except 
S. T. and V. U. and duly at^ 
tested^ and several receipts for 
consideration money 9 endorsed^ 
signed, md witnessed. 
[Note 5.] 



It will be seen that the mode of writing the 
abstract lud down in No. IL has not been strictly 
adhered to in this form^of a precedent. 

This has arisen from the impossibility of super-^ 
intending the printing as. to this point, but the 
Editor advise^ the above inod^. tp be generally 
observed in practice. 



toai 



mn 



f Note 5.]. Wp now come |o a fiuivhaw 
deed. Eveiy. fkurobaie ideed oaay be qor? 
fadened as a point or rest»: to wfaidi tbo 
Ibnner pant of the tide is satisfectorily, 
totule up. On eaph purchase the tide if 
folly and legally investigated, abd the se? 
v^ral outstanding incumbrances, ch£U'|^« 
md t«TO% respectiyely got in, rejeased* 
Aurifcsidered, or a3siga^d» as the circumtp 
stQQc^ of the jQftse m^y reqqire. 



It lojuyr be useful to add ^ few praotical 
fihaenraliojiis oA ihe nature of such ux^ 
cumbcaoces as should be required to be 
selaaed^ aqd mich as should be permitted 
to coQtmue. Of couKse every outstand^^ 
ing jestate or tide which iqdudep a lia** 
iniity or lien, should be strictly released 
jUdd eKtioguisbed. £v^y inortagee> my^ 
vatisfied judgsient creditor, and otlu^ 

p incumbrancer 
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mcumbranoer whatsoever, should there- 
fere^' invariably concur and release ; but 
wl^re the outstanding estates or titles 
caimot be used against the lands; but are 
either expressly or impliedly protective, 
or • are wholly passive, then it admits of 
consideration how fer it is absolutely ne- 
cessary to require their extinction, and 
which of them it is advisable to keep on 
foot. Thus, if there are several out- 
standing terms, all or some of which have 
been assigned, but under neither of which 
exists ^any charge on the land^ then it is 
to be conddered whether it is absolutely 
necessary to get in all or any, and which 
of these terms. I am aware that it is 
the frequent practice to require ail assign* 
ment of all the outstanding terms that 
have been heretofore assigned to attend^ 
and that in some cases numerous terms are 

kept 
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ke[^ attendant, but I cannot see^ the feast 
utility to result from this plan, on the 
contrary great difficulty and expenoe 
often occur in tracing the title and repre- 
sentation to the different trustees. One 
well deduced legal term of sufficient du- 
ration to cover all probable liability of 
the lands, is surely sufficient to answer 
all the purposes of protection, and I 
would always s^lvise such a term to be 
selected, the first if possiUe, if not one of 
the earliest, and one the creation, deduc- 
tion, and present existence of which as a 

sound legal term can be clearly and sa- 
tisfactorily proved; Such a term as this 
being established and assigned to attend, 
it is not possible to conceive any incum- 
brance or liability of the lands subject to 
the creation of the term, which it will 
not as fully protect against, as if there 

p2 had 
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^d bfeen any liumber of existing teimuk 
This fli^ is my advice as to the practice 
«f cofitinuifig or surrendermg outttand^ 
ifig teitKrs> namely^ oh every pdr* 
^bs^ t6 consider and investigate th^ 
-tftliieist t«frm bs to its creation and deduc- 
tioii> vi^hether it be a good legal term^ 
^di created and deduced, and if it be, 
-Ihei^ to take an assignment of it, smd 
merge and Sunrender all the subseqtrent 
^cfms, bwt if tfee first term be fiot a good 
legal Well created and well deduced term, 
^hen to consider and enquire ill like 
manner as to the creation and deduction 
^ the second term, and if such second 
4erm be found to be a good legal well 
created and well deduced term, then to 
^ake an assigment bf that and merge th^ 
^^i^t term, and'Sb on in like manner ifthfe 
^second^ prove defective, till you come to 

« 

- * a term 
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a tteroil sati$%toiy both in its I^ga) 
ereatioa and deduction, tu^d tiii^n taJke ai| 
wngnoient of tbat, an(l marge all th« 
pvipr term$. Of coufse no t&a^ c^ ||^ 
^ any use as a protection ^njei^^ it be « 

ft 

legal tpripa* for the ess^ipe q£ protectfOi| 
is tJbe priority of thp )egi^ title, fxo^ |b<9 
passiveiiess of equity ; t^at is^ vb^r^ th«rf 
Me two innocent p^^s, ^uity wili no^ 
interl^ine fav or aga»pft either, but b^ 
wholly passive ; tbu9» if a person b^yi 
and takes a conveya})oe id fee of an «^t9t« 
ivitbovt notice of any inpumbr^eej aD4 
alito takes so assignment of an outstanding 
legal term created before Itny ismmh 
brance, and consequently prior in legal 
tiOe i» jtbe^iacunbiBDee, And i^r the 

pnriiase, ai^ kioiinbrsyoce ibould i^piMT 
^ettjorealcd and-iradl existing* and M 
lOTeuaiitflraqsd Unt nofiDaii^ w AqUuaiMl 

can 
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can attach to the incumbrancer^ yet both 
the purchaser and the incumbrancer are 
innocent parties, one of which must mffer 
to the amount of the incumbrance/ but 
being both equally innocent, and there 
being nothing on the part of the pur- 
chaser to induce equity to act ^ against 
him, and divest him of any benefit f^at 
may have accrued to him, equity will be 
wholly passive as between the parties, and 
then the purchaser will be entitled to take 
the benefit of the prior legal title whidi 
he has under the term, and this prior 
legal title will secure him agmnst th€ 
subsequent i 



It may be useftil to expkin the distinct 
tion between a legal and an equitaUetenn: 
miegalterm is a term created by the paity 
having the legal estate ; m eqnitabk.temi 



IS 
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it -a term. created by a party, having an 
equitU>le estate ' only. Hiis distinctioa 
dicmld be attended to, because ^a legal 
term m remainder ii^ oftaa ccmfounded by 
students with an equitable term ; but 
clearly if the party granting the tenn in 
remainder had the legal estate^ sueh term 
though in remainder is yet a legal t^rm : 
thus if A seized in fee mortgages to Bfi»r 
five hundred ye^trs, and afterwards^ itrort* 
gages' to C. for one thousand years, tins 
one thousaQd . years term is as much 9 

legal tenn as the five hundred years term, 
and if any rent were reserved under the 
five hundred years term, the remainder- 
man might distrain in . respect ^ of ^. his 
legal :^one thousand years .term;, and ^also 
tiie live hundred years term, could be 
merged in the one thousand years :terai; 
Init if A seiaied in fee movtgagtBs^to B 
in fee> and afterwards mortgages to 
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€. fcKT one thousand yibate^ here .tin items 
in €. it an ciquitahle tenUi for, A. . al 
Hut time of |;raiiting di had not IhiilegA 
t^SeXei but x^y an eqUUy of reden^^tons 
Nof((^ an.equi^le term owi be of no Uasy 
iMT hy. the |[)aasiYeness of equity in fibei^ 
cases to which the doetribe of f>it»tee^<» 
praeticatty bpfrfies, jEd} th^ fM!tie$ are x^* 
diisced to their Hre kgs^. lights* ^md thdl 
alone wiU determine, their respe^tiye |^-> 
erities. In llie deed ab^braU:^' in ^ 
l^retorittBt tiie teim is merg^^ foi^Eft; was 
o[ toa receiit It dtf:e to afford «Q|r pie* 



: Oh eirery fmrohase too the wammtj 
m i:kfWi9atB, lor the tkie aw brought ug^ 
i6 (fcfe time of die ffuiiohffae^ Tiiete eoi^ 
"Vffiatite.dD-nGt ia/sllkdbMSft ibopa jpait «f 
Hie ititle^ htA lire. «uxili|ic|r «nl]^ ilod t# 



. / 



■KJfir the. chain of waitwitgr ^complet^ 
flie careowts {should extend to the acto 10^ 
aE penouB through whom Ihe title fattf 
Ineksod. Iik sottie. cttse& howev^r^ from 
dieir ^wtimilat circumsthnoes^ such wtit> 
iwity or coveoantB tatmot be obtM^edt 
!• Ivhtre lands have he^a sold by truBteiSf 
for sale under a deed or wiU, or by thf 
aiHgneee of a bankrupt, for no trustee or 
ateignee, who h in fett alrasteoj is bound 
to covenstot Ibr the titk^ hotci«i oi>lsr l# 
i«quimd to entOT into the ^nogle coveoan^ 
Ihat he h^ n(A iacuubered. 



. A •distiooti^i vr$ti ibnnefly att@iBpted to 
kti node fa«tvr48eik trustees* fits to tlieir tii& 
IJEttest thataoten dfaotiwQr ^aflsi veinetef^ 

frimliadttMf tUbgteaotYnrfib, Bsadivis 
#U0Ms; tad tiiOBfi w^iia^^liad^ 1^ 

legal 
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legal estate without any discretion 
power of acting, as pas^ve tntttees, ami 
the object was to obtain a corenant fi)f 
iiirther assurance from tiie former; hrit 
diis distinction has been long given. ap» 
and is never adopted in practice; and nan 
tko trustee in any case covenants bat 
merely that. he has not in^mibered* Hie 
strictness is so great that if the party ex-* 
ecuting the trust is the rqiresehtative only 
of the original trustee, yet he is not 
bound to covenant for the acts of his an- 
cestor or testator, but merely that he him-* 
self has not incumbered, and thus there 
is no .covenant against the acts of the 
original trustee. In all these cases . tiie 
auxiliary guarantee' and security for the 
title is incomplete, but this is not an ob* 
jection.by a purchaser, for thatjcan only 
apply to the imperfectness^ of the title it- 
i self^ 
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^If, whereas if there ivas not a^nglexof 
tenant throughout the whole, deduction^ 
still the title might be good and market* 
able, and «uch as the purchaser could not 
rduse. No objection will therefin^e lie oil 
account of the want of covenants m the 
title, though certainly if such defidencf 
should be . great very particular cantiaa 
should be shewn in investigating the de^ 
duction. 



In the consideration . also of the pun- 
chase deed being as it were a landing 
place in the title, it may not be deemed 
extraneous to introduce sdme pb6ervatioi» 
on the di&nnit parts of a deed. 

IsttAstoUieexordiuiii. Deeds may bo- 
ffin any fonn, but they generally i)egia 
iritb the^fimn eitber of This Indeoture 

madey 
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made^ &c. or» To all to wbom^ &c. the firsjt i» 
called an lode^ture, and the laat a Dee4 
PcUr and in truth, deeds as to this poii^ 
toe divkted into two sorts only^ iib^tum^ 
Andldeeds poll, and this not with, refercxict 
<o the form or words used in the beginniAg^ 
but depending solely oh there beifigof not 

lieiiig the act ofcutting the deed instardenr 

-Hum. It is by tbis act only thai the deed 

is an indenture ; the reason of this di^ino- 

tion has ceased, but still the operation of 

-the deed as an indenture depends on' the 

idistSDdtian . Fonnarly no deed was mit in 

ikis way tirileais tfaer^ vrere imo or mooe 

parts c^ it, and then the sei^eral parts 

were cut tog^ber, an|d:«f course thane 

would be an identity in the cutting, and 

-ocmiseqiidnit^yi the identity of- - each part 

/inigiit *be ' del«rmined^ by «th^ cuttin|f. 

<1%Ss wis Iba (ligigpiiit roMBod, 4ut the 

habit 
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tiabit now is to cut a deed if there be 
t/cAy one part of it, and even where thdre 
are two or more.parts to cut each part se- 
parately; and often in a different manner 
from the others. There are however ii«N 
taerous acts <tf parliatnent which lequiN 
the deeds tnade under them to be indents 
ed* See the Statute of Enrohnents, 
27 Henry VIII. cap. 16; 27 Henry VIIL 
Statute of Uses as to Jointures ; 34 Ed. IIL 
c. 15 ; 57 Henry VIII. c. 16; 32 Henry 
Vlil. c. 28. enabling V Statute to grant 
l^ajes ; 7 Eliz. cap. 13, regulating the 
Siale of 'the Bankrupt's Estate ; 43 Eliz. 
t»tp. 11. as to Contracts relating to drain- 

« 

Ing and binding the crown ; and 9 Geo. 11. 
cap. 36. the Statute of Mortmain*^ 
'Now no deed can be good under either 
bf these acts, unless it has been actually 
cut, for the form onl v of the indenture, 

without 
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Without actually cutting the deed will not 
be sufficient. So a deed beginning in . the 
form of a deed poll will yet, if actually 
cutf be good as an indenture within either 
of the above statutes. It is the act of 
cutting alone which distinguishes an in^ 
denture from a deed polL It is also most 
B^erial to observe^ that powers often 
require the deeds in execution of them 
to be by indentures ; the power of leasing 
for instance generally requires it» and tf 
a deed intended to operate in execution 
of a power be not indented it will be 
Yoid^ inasmuch as the indenting is one of 
the requisites of the power. This point 
as to the execution of powers is most im- 
portantt and should be strictly attended to. 
The practical result is, that it is always 
the safest plan to prepare a deed by in- 
denture, and to indent it. 

2nd« 
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.* Snd. Witti regard to the date, and the 
ifisertioh of the reign, and the donlinkal 
year« All this is not absolutely neces* 
sary to the operation of the deed, and 
when conciseness is greatly an object 
you may omit the re%n. A deed 
takes effect from the delivery, and the 
dbte is ^nly evidence of the time of the 
delivery. If the date be . impossible, as 
if it be on the 30th of February, still the 
deed reniains good, so if by accident the 
date be wrongly inserted, as if the false 
dominical year be mentioned^ as if 1814 
be inserted for 1813, still this would not 
avoid the deed, but the delivery would be 
the time of its operation. If any case of 
tfads sort, viz. if a mistake in the data 
^oiild occur in practice, the time of the 
delivery i^ould be mentioned in the at* 
testation, with a reference to the mistake^ 
if it be detected before the attestation is 

signed. 
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signed, hot if not till s&etvmrdfi, Aen a 
eoxifirniatoiy attestaAiim should be in^ 
sertedy or some memaranduiii of the time 
of ddlvery indorsed on the deed^ ^ndt 
»gaed by t^e parties and witnesses, or 
sndbi of them 9s might be then liviogy 
In 6ome partioulaur cases perhaps^ the date 
itself may be material. As in bargains 
and sales unfler the statute which requires 
inrblmenjk "Within six months from the date« 
And as to recovery deeds, whieh miisfe 
be executed during the term, suppose hf 
accident the deed should bear date ithe 
day after the term, but shoiid actually 
be executed the last day of the terai# 
there could be no doubt, I should coiis^ 
eeive, but that the deed would be good^ 
tlie fact of the execution of the deed 
i^khin the term being datisitctoril^ 
proved. 
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With regaid ^o the parties to d jdeftdy 
it k often, a questiopirin practice how 
jparties should : stand in a dee^, ..wlie-^ 
ther according to the worthiness of their 
respective estate^ or according to ihe 
wder in which they act in the deed; thip^. 
if diBre be a first mortgagee for years^r 
and a second mortgagee in fee» and the 
mortgi^r s^Us^^ then /i^hether the iir^t ac 
$e^pi^' mortgagee should be the first 
party, mz, the first mortgagee as being 
the first acting party, or the second mort- 
gage "as having the first estate of fi-ee- 
hold, and consequently the first most 
worthy estate in the eye of the law ; upon ' 
A^ue consideration t>f this questi<Mi, the 
result' seems to be> that the parties should 
staiid according to the worthiness of their 
respective estates^ and that in this case, 
the first mortgagee being for years only, 
should stand aftejr the second mortgagee, 

a and 
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Under such trustee, the third party, the ti1is« 
tee of tlie remainders over, and the fourth 
pftrty th^ ^cestui que trusts under such last 
mentioned trustee ; in order where there is 
a break in the legal fee by the division of 
an estate for life from the remainders over 
upon separate trusts, that the cestui que 
trusts of eaich estate, according to their 
respective priorities, may immediately 
fblloi^ their respective trustees* Another 
exception is, where there iis an estate for 
years holden upon trusts, as well as an 
estate of freehold, in that case the cestui 
que trust for years should immediately 
follow the trustee of such estate* It 
will be observed, that in the above ar- 
rangement the vendor follows ultimately 
all the parties interested in, or whose con-^ 
currence is necessary to make out tiie 
title, but with ref^^nce to the purdiaser 
and his trustees, the order of succession is 

reversed* 
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reversed^ and the purchasa! stands first; 
and each trustee in gradation^ aceordkig 
.to the degree of estates which they take ; 
.thus the trustee of the fee^ or of any esh 
tate ,dr fteehoid, b^ore the trustaee dP a 
tarm, and whi^re more than one term is 
aasigned» of oourse the trustee of the first 
term before th« secoiid, and so in suc^ 
oessioQ. It may be here observed^ that 
Jthrough erroneous practice, several teims 
are often assigned to the sain^ trustee. 
This should never be. don^, es^ept where 
the terms ^ are creased; thus, suppose a 
^rty chooses to keep on foot four terms, 
be may safely assign the first and third to 
one, and the second and fourth to an*^ 
oth^, and in, this way each intermediate 
term easting in. a different party prevents 
a merger, but as is often £bund to be the 
cacfe, several successive texjns are assigned 
tf> t|i9 i^pi^ triistefi th^ coq^^ven^e of 

Which 
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which hf that all these tetins^ estcept the 
last merge in the last, and thug the lait 
term is the only operative protectiie itiroL 
I have already ^advised the preservation 
and eootinuanGe of one term only> aiMl 
that to he the first and cariiest of whidi 
tiie legal creation and deduction eai}' be 
satisfactorily proved, and then all these 
inbonveniences and difiicMlttes wiUbe ob^ 
viated. Where bow«ve|f peculiar cimim« 
glances require Hie continuance of mora 
than oftf term, nbtw^ termg imifeiediately 
axpectant on ieach dtSpGt should be m^ 
signed to the same trustect ftar hy sadli 
conjunction a merger weidd he the cev^ 
tain consequence, Se to go for a moment 
into marriage set^etnent» where there ^re 
different trustees to take the geisiiii <^d te 
prteerve the contingent remainder*, ui4 
also to take different terions fw vbriee* 
purposes, the ^ustees of the fee dbouMI 

precc^ 
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precede the; trustee«f . of thie ter^^, • .91^ 

filsp the trustees, of the . different tcnoB 
|]io||Jbll)e fiurrwgf^io wccefsioii» adeonb- 
iog tp tiheiir s^veif»l')pr|orit}es, ; . : > 



I'j . 



In a^m^t^al) oa^^j^qd indeed ine^iifir 
cps« ex^pt, thosi^i ll)»^naAer speoifiedt 
Ibe jomo^ a«d4eflcri[^oa» iif tbie pdrtses 
tbtOi^ be stated> bpt in tbe.<ase» I hare 
r^n^ed t<b: beu^^iiiGh ifts w)i(tgr««.perKiii 
«t)<itl«d to. a, jtaetkular eatale : ctMmot be 
Ificfliteinedi and yet it is neceaaioy that 
such identitcal fierson gboold be a putjr, 
aa wbiere a teim or other particular estate, 
light* title, <Nr intefeift^ is intended to be 
fltirreiideied, iitei(||<^ rekaaedt. or ex- 
tinguishedi^ and thb. efiect dan onl^ -be 
produced by making the persons entitled 
^tbe nsstimiiMQdnle^eaeate in veiiiainder 
parties* and whea itis not porfectiy clear in 
«rhcan this next imi&ediatie estate Is yestnd, 

there 
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there- tbe jparties -should be by referenoQ;| 
Ihtoi dnd^ the* person or pereons v^0 6^ 
tfaalfmec^ the exetiiiti<»|' hereof shsdl^be 
seised;^ or possessed qf^tiie next and ktir 
mediate estate after or expectant on oi*. 
^subject to the eslate^/ r^^, oi^ Hrt^N^tj^ 
bereina^ri iat^dddb t» be mfrged, ^tn^ 
rendered^ TdeBsei^pVor'e^^ ai 

the case may be«i Ttds mode of mdkii!^ 
thesurvenderee or^r^lttasie^ d party by l«* 

then thejie can be novdoabt tiiit*ttot tbe 
suiT4$idei^or release- is ra^de to the light' 
.paity^ whereas if yooinake a peitkahur 
f>er9on such party, ymi tali^ upon you to 
"determine Jiis capadty of^ efiectuidly acr 
cep^iif such sorrendeiYor release. . 






. So also in a case wittdi sometimes oci 
c^rS' in, j»ractioe» whore di pUKhaser^utp 

whiw the estate h99; been ccarreyed tot 
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^ses, to bar dower, sells again a small * 
part, and wishes to make th^ assuraneii 
hy way of appointment only, to sav^ thfe 
cbrpence of a lease for a year, or whwe 
in any ease the party sells, and convey* 
in execution of a power, i^ot having ^ 
&e same time the seisin, here it is adb^ 
Tisable> and indeed necessary^ to -make 
the person having the seisin » party, ia 
<»der thi^t the covenants may be entered 
into with him, for otherwise the ceve^ 
nants^will be in gross. To shew this ne^ 
ise^ity more clearly; a covenant is a 
common law Usability giving a commcA, 
law remedy, and can accrue only to a 
pommon law estate^ so as to run with 
the estate. JJow tte only person having 
the cosmMm law estate is the person 
havingtiie seisin, for the cestui que use 
w'a stranger at common law, and only 
^es the Ifgal estote, and becomes UgjA 

pwner 



owner ^ by the operation of a^ eocpFo^ 
^tgttute^ viz« the statute of us^s, and there^ 
Hage can take nq more ajt law than wha^ 
the statute expressly give& him» aikd this if^ 
lin}y to transfer to him what was ia the 
Cprnmon law owner; hut if .these cqv^r 
llanit» are not, entered into with the cookf^ 
BioQ law Qw«er> Ji^ of course h^s nothing 
.which the s^tute can transfer. The ^- 
ierence betwecai a coven^t b^ng in groas 
Mid running with the laoidj, 1$^ that in the 
fufimr case it is ai fixed rights accru- 
ing to the covenp^ntee personaUy> tmd rep 
joaininginhimand his representatives. No 
.{u:;lion can be brought under the covenant 
.liot by him Of his represpnt^tites, wd.in 
bis or their name or ne^mes^ and this 
tnthout regard, tp, i^s . qpn^j^aii^^ or not 
cqintinuing own^ of the ts^d^.to wbic^k 
tite covenant refer; Ui% (^vtn^ts Uy^ 

«UQ: with the hm^ mmn^ ^<. tlM9 «av«h 

nantee 
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nairtee enly while he is owner of the 
hmdf and if he part^ with it are trani^ 
mitted with the land to each snccissiist 
owner/ andare/tlius sdid to(follbw or ran 
with the land^ and it is only necessary to 
dbew theiegaliiwofirship of tine land^ or in 
the law phrase tdie terre^teqanoy, ?to fimtid 
the right to the action of cosrenant. I rei 
peat, therefore, that where a deed purports 
to be a purchase deedj; aBd-6perate8 as.ai^ 
appointment only in execution of a power, 
90 98 loerely to pass the me without tranit 
fining the sebin, and coyenadtsfor the title 
iure inserted in such deed, it is necessary to 
loaV^ th« pereoft or pers$«i% hating thi^, 
GommcMB law sei^jL patties^ ia/^rder to 
inak« tbe co¥«oei[it& tun with the land, 
and the descriptioiishoilld he % reference, 
thus : " And the person or persons for the 
tiQie hem^ having the common law seisin 
pf the hereditamentahereinafter appointed, 

or 
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or intended so to be c^ the i i "  part.'' 
There can he no objeotion to the descrip4 
tion hy reference^ for the Istw deems that 
certain which can be Taidered certain* * 



I shall now add some instances of the 
oiider of. the parties in a deed, accord-^ 
ing to tibe gradatiim above stated : 

' .... ,'. 
1st* Vendor l-T^tn-Purchaser 3^. 



2dr Trustee of legal estate, 1— Vendor f^ 
Purchaser, 3^— Dower Trustee, 4* 



T i 



3d. Trustee of iegal estate, 1 .-porVendor, % 
TrvKtee of ootstamditig tiemi, 3^.-^ 
Purchaser, 4.— Dower -Trustee, 5. 
Term Trustee, 6. • . 



* » 



401. Vendor, 



' I 
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4tti. Vendor^ l.«-^Morgagee for jnears to 
the intent to merge the t^m, 2«— « 
Piu^haaer^ S*—- Dower Trustee^ 4* 

5th« Trustees for sale^ 1 .^-^Dom'eis, ^.^^ 
Consenting Party, 3. Purdiaser^ 4« 

6th. Mortgagee iki fee, L-^Trustees for 
sale, 2.— Mortgagee for years, 3. 
Ihcuin1»*ancer by lien claiming 
under the trust deed for sale, 4« 
Dowress, 5.—Annuitatit, 6.*— Ven- 
dor, 7.— Purchaser, 8-— Dower 
Trustee, 9,— Term Trustee, 10. 

7th. Tenant for life, L-^Remainder-man 
in tail, 2. -^Intended tenant to 

ft 

the Praecipe, 3 •-^Demandant, 4^ 

Purchaser, 5. 

-• » • . 

- . 8th. Mortgagee 
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8(ii. Mortgagee in fee» l^-r^^cond Molt« 
^kgee in fee» 3.*-«^TiH}8tee8 for sale^ 
d^-^ncumbcancerclaioiijlg by lien 
under the Tru^t Deed for sale, 4* 
DowcMs, -5%—Judginent Creditor^ 
^.---Annuitant, 74— Vendor and 
Mortgagor, 8.— Purchaser, 9.—^ 
Dovrer Trustee, 10* 

9th. Trustee of an estate fof life, 1 •—• 
Feme covert cestui que trust for 
life for her separate use* 2«*--^ 
Trustee of tiie remainder in fee, 3. 
Cestui que tf ust of the remainder 
in fee, 4. — Purchaser, 5. 



Diese instances will apply to almost 
all cases, and will foUdw the gradation 
which I have before stated^ viz. the 
legal estate before the equitable estate; 

the 



"^ 
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the fitsehold before the tenn or chattel 
igterest; estates or interests iii the lands 
before rights or interests issuing out of 
the lands; all estates^ inter€s4» liens^ or 
rights, before mere consenting parties; 
the vendor to follow the . whole order of 
his parties^, but the purchaser to precede 
the parties on his behalf« The pur« 
chaser's trustees of tl^ fee, or of any 
estate of freehold, to stand before the 
term .trustees; iind the term trustees to 
rank in succession, . accordii^ to the pri-» 
orities of their respective estates. These 
rules appear the most simple and correct 
for the position of parties in a deed; 
of course they are mere rules of conve** 
tiience, and of no further importance 
than as Uieir observance will add to the 
regular forib of the dr&ft; for it is 

clea^ 
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dear» that in what way soever peotieiaf 
ate placed in a deed^ it makes no diffisr « 
ence in the operation of the deed if idl 
the necessary parties concur^ 

K^xt as to the recitals in a de«i: lit 
the origin of the transfer of proper^ 
BO recitals were inserted in the con* 
Teyances or assurances then used, for 
they were unnecessary. The simpUdty 
of those times did not admit or call 
for the complex limitations which the 
ingenuity^ necessitiesi and conveniences 
of later times have introduced. There 
then existed no artificial mode of limi« 
tation. When a man purchased an es^ 
tate it became his own absolutely, and 



{Tb he cofttinued.) 
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to faiB death went in due proporti<fiis^ to 
Iiis wife and family. Hence the origiil 
ef dower, and aliso of the regulation of 
the law of descent^ I say the regula« 
tion of this law, because its first foN 
mation rested on the primary principle^ 
of all property> namely^ possessions 
That possession is property may be 
considered as an axiom in our .laws of 
property, and if you tnuie thi. prin- 
dple through all these laws you wiU 
find, that however involved it may be 
ip some cases from the military ri- 
gidity of the feudal system, still it itf 
the pervading cement of the whole, 
and links together its several parts ; thus 
a title founded on possession alone» after 
sixty years is good. Also a title found- 
ed on a freehold seisin^ subject to 
the party having the rightful title 

R being 
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being eapaUe of claiming it» is after % 
^iae, and five years non-claim* a good 
title. likewise the >vhole body of con- 
veyancing, (that is the nature and effect of 
the several kinds of assuranoes) rests on 
tile princifde of possession. All com- 
nkOQ. law conveyances require actual 
poBseasion, and all statutable convey- 
ances* or conveyances under the Statute 
of Uses* require implied possessirai, and 
without this actual or implied possesaoo 
8ppl3ring respectively* the respective a&« 
smranoes would be inoperative. So also 
tibe doctrine and law of real rights and 
remedies are founded intirely on the 
principle of possession. Further* the 
conmion law as used in contradistinction 
to the doctrine o£ equity* acts so strong-* 
ly upoft this principle* that it neither re* 
cognizes any inteiest* nor consequently 

the 
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tiie passing or ase^rance of any interest/ 
unless it is substantiated by posseission; 
thus if a party, is disseised of kn estate 
the disseisor is during the disseisin the 
owner at law, and may pass the estate by 
any cooimon law assurance, and the dis^^' 
seisee having only a right and no estate, 
and consequently no possession or future 
certainty of possession, cannot at law 
transfer his right to any person. He may 
itideed release or extinguish it, but then 
such release or extinguishment must be 
made to the disseisor as having the pos** 
session, and all actions at law touching 
the lands must also be brought against the 
disi^eis(»r. Po^ession also isi of itself in 
some cases a title, as if the disseisee de^^ 
parts beyond seas, or omits to sue for the 
lands the disseisor has by the merd pofr» 
session a title against every one else^ 

R 2 Upon 
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Upon the saine principle too the doctriiiei 
of occupancy is founded, and which from 
its resorting to this principle in the case 
of a defective tenure, as the case of oc-^ 
cupancy is, shews strongfy the waight* 
and influence of tlid principle t>n the 
original formation of our law of real- 
property. This principle to which I have 
now but cursorily adverted, is so .. im- 
portant, and its full consideration and in- 
Testigation would so open the reasons and 
grounds of most of our laws of real pro- 
perty, that in a subsequent chapter it will 
be discussed at large* 

The object of recitals is to give a state- 
ment or history of the several acts or 
events which have occurred relating. to 
Ae title, since the last principal convey- 
ance, in order to shew a general connec- 
tion 



•■V 
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tiott throughout the title. The general^ 
plan in the recital > of each purchase deed* 
is to ^o back to the last purchase deed> 
and thence to deduce the title either by 
reference , or Specifically to the present 
time, because the covenants in each pur- 
chase deed ought to be connected, as far 
a3 possible, with the covenants in the for-' 
mer purchase deed;. so as to shew an en- 
tipe chain of warranty. With regard to 
the language of recitals, it should be plain, 
simple, clear, and perspicuous, gomg im- 
mediately to the fact, without any oma<* 
ment or circumldcution, and stating at 
once the dfeed or event Intended to b$ 
«cited in the m«l pe^picuoo. n,a»i»er. 
In somie, and inde^ many ^ses, it is not 
necessary to stsite specifically the several 
deeds, events, atid docui!nehts occurring 

 V « *■ 

betwe^ the respeictiv^ purchase deeds^ 

hut 
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but where the intermediate title, aflejr 
having been vested in or accrued to diveA 
persons, has again become united fNre- 
viously to the sale> or if it has not becc^e. 
^bolly united, yet it has become ^ ixt ¥^ 
great measure, it will be sufficient to st^te 
by a reference in a general- ws^y, that under 
9nd by virtue of divers indentures and 
assurances in the law, and particularly, See, 
(mentioning the principal ones and such 
as oontai^ the recitals <)f the Qtherg, m 
ord^ for no deed to exist relating to thQ 
titlfe but what if referred to Of is iieticQ^ 
in a de^ r^lerrod tq ^ c^ tQ put ^ 
Ifurohaser upop \^ inquiry) the mefrr 
suag^, &iC. bec?«ne vested in, ^c or ber 
€ftm^ settled ^ Uh? WTo the u§« q6 &4 

tiius stating th^ ^«<^t«f these ae^nl 
4?edp ai^d <te§^»gBte,g«»r€i% i»ferwi4*^ 

ll>}d fhewilljg ^irj9lli»^/0]^i«9^ * i 

There 
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Theie are certain recitals whiell loay bd 
eaUoi consequential^ that » wbicfrMk»V 
naturally from preceding reeityls^ iAkU$ tht 
recital of the death and probate of th« 
will of a testator after the recital of his 
will. So the recital of the desc^it after 
the death of the intestate. So the recital 
of the fact of marriage after a maniage' 
fettlmnent. So thq leeital of ndvpay*^ 
flMmt>of the mortgage money: ancl'interest 
after a moiigs^ ceasing the torn *^inth$ 
0oent ^"^ payment attha time stated ia the 
{vovisoir So the auftaring ol^ alMtoovory 
aft«r the recital of a ncorery deed; So 
the l«yy ing of a &ie after tfaa redtal of a 
covenant to levy such fine. 

Times Fedtels stmifwwKamaif folkm, 
sad. may Im teimoA to cominap fomtt^ 
faabedb MOit oi tbc^ fMitalt UiUttBjr ^ 

ce&saiy 
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Q^ssxuy j(jQ he inserted in deeds may Ite 
ic^duced to such forms as will geneialb^ 
serve every occasion. Some of thesa 
fi>rnis are here added, thus; 

* • 

: 1st, The recital of a will. 



N 



■^ And whereas the smd A. 3. b^ 
his mil in . writing, bearing date thi 
: iky of ^ , and dnfy 

executed and attested far passing reai 
estate, gave and devised All^ i[c. [stittft 
the words as tp the parcels in the will] 
unto and to the use of liis son the said 
C* D.his heirs and assigru f^ ever. 

{If the devise be for life with remain^ 
4ers over, or ciubject to any conation, 
gr in aay respect.a comples: devise^ theft 
yougtatjs the; seieral limitatioTO or eo^ 
\ > ditionfii 
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^itions shortly.] And the said testetm 
€^p6inted the said. C. D. sok fMCutor of hk 
will. ' 



And, whereas the said tesfator dqfortifi 
this life shortly after the date and exeat* 
Uon of his said will^ without having im 
my manne}' altered or re'boked^ tkesaMi^ 
As by the said xvill proved by tht said 
C D. the executor aforesaid, in the 
' court of sometime 

ki the year^ and now remaining in' the 
rigistry of the said court will appear. 






Now4bis form mil serve for all cases ci* 
fhis and a simi)ar kind^ and it should h^ 
an invariable rule for the recital of the 

* 

4tatk and p^ot>^e to fdlbw immediately 
tlie re<^tal of the wifi. It is not necessaiy' 
|0 state ^ ftteokse d93Pi)r/€veB month ift 
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wbMii the will is {MX)ved, but you ^wutd 
itate the year^ and you shoqld abo state 
the courts in order to know where it ia 
deposited^ if from any occasion it should 
W fesorted fc^, 

. Again* the mcital of a maniage dboidd 
beintbisfona: 

^nd, whereas the md intindii^maniage 
took ^ectf and was duly solemniud between 
the md A. B^ and C. D. shorify after jh« 
date and execMtim,. af the Imtmitedindok^ 
ture, to wit, by licence in the parish church 

-  ^ •  

Here the tinoe of the folemninlioii «C 
I|k» marriagfu w^ its being solanMUM^ kiy 
}itimf» foft .^^f^fsAfi ftatedli «id it la 
('■■■■ adviseable, 
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^visable to state these particidaR» specie 
£ksally where they are accurately ktiowiiy 
or in cases of great impcnrtanoe^ but yel 
as a general rulc^ it is not necessary^ but 
merely to state that the marriaige took 
effect^ and wa^ duly solemnized is $afik»eirt« 

So in the case of an iiitestacr and dhs 
scent, the recital is in this form : • 



And^ tahereas the smd A. J9« deparied this 
l^iniiBMattp mim time m the. year, ami 
ktiMTs qf odmimstrMtiotk ^ his estate mi 
4B0kcfi. were 4hmly Hien aftfr grated «m{ 
committed to 6y tf». 

court of And, whereas 

tM itfid 4. ^> H^ the sMK^ U kh heir 
tHiaiih i^mtji « the WM bP9thrt»J, Ji 

> 

w^jwoi iM0.4yim sMu, end Mpiir 0i. Im M 

g,ff, H/kf.mm the ei4m. k^ktr, mut kcSs 
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at law of E. F. who was the onfy son^ and 
heir at law of C. D. who was the onlt/ sister^ 
and heiress at law of the said A^ B.. 

: Again^ the recital of the non-paymei^ 
pf money, pursuant to a proviso in a 
mortgage, and which should always 
fellow the recital of such mortgage, is. in 
this form : 



Andf whereas the said sum of £ ^ 
OBd interest were not paid at the time 
sy^inted for sueh payment by the sisid 
recited proviso, by reason whereof, the 
said term became absolute. 

' It may be added, that a tiema dfth ohfy 

fie made to cease in a deed creMihg the 

, • • • 

terin, bat after a term has once become 

absolute, no pteviso in a subsecj^uentdeed 

^mn determine it 

Such 
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Such proviso, however, in an assign* 
ment of a term, may determine such 
assignment, though it cannot the. original 
term, and this observation is of practical 
use with reference to assignments or 
underleases, in consequence of the rigid 
doctrine laid down in Dumpor's Case^ 
4 Co. 1 19, and see Luxmore v. Saville, 
16 East Rep. 87. 

Again, the suffering of a recovery, or 
the levying of a fine is recited in this 
form, namely : 

And, whereas a common recovery was duly 
suffered in term, in the year 

of the reign of, 8(c. pursuant 

to the last recited indenture, in which 
recovery, the said A. B. was demandant, 
the said C. D. tenant, and the said E. F. 

vouchee, and who vouched over, 

5o 
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So as to a fine : 



Andy whereas a fine was duly Uvied 
hiy w as of term, in the year 

^ tite reign, Xc. pursuant to the said 

recited covenant to that effect^ contained in 
the said last recited indenture. 



It will be seen, that in stating the 
suffering of a recovery, you niention 
tjbe demandant, tenant, and vouchee, or 
ftt least, you mention the vouchee^ and 
that he vouched over, the last alone is 
often adopted, and is perhaps sufficient, 
but in stating the levying of a fine, you 
do not mention the parties, but merely 
state the fact of the fine being levied in 
due performance of the covenant. It ii 
important to state the vouching over^ for 
that gives the recompence which caus6a 
the bar. 

These 
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These, and all other recibds of tfiis 
nature, necessarily following the precede 
ing recitals, and being as I have before 
termed them, wholly consequential, may 
be drawn out, and kept as common ferms> 
and would greatly &cilitate the draftman 
in the preparing of any lengthened draft* 
They would also assist him too in a point 
of great impoitance in preparing a drafts 
namely, in regularly deducing the &cts, 
deeds, and documents, to be recited in 
tracing the deduction in the deed. In 
truth, in order to frame a draft perfectly, 
the disposition and series of the several 
parts formir^g a skeleton of the deed 
should be drawn out previously to its 
commencement, and then the filling up 
of the different parts would be mere 
labor, without much mental exercise* 



This 



This mode of drawing out the skeleton 
or outline of thedeed^ wouldperhaps, more 
Ifaaa almost any other mode^ instruct the 
student in the system of drawings and 
would also indeed> from the necessity 
dml there is of stating the several recitab 
in strict succession^ as the facts and events 
grow out of each other^ tend greatly to 
bring his mind to a legal analytical habit|» 
and certainly would particularly facilitate 
the labor and dispatch of preparing the 
draft. When the outline of the draft is 
firimed and found to be correct, then by 
» lecurring to the common form book for 
the several recitals, taking it for grantedj 
that it has been part of his previous study 
to have arranged the different parts of a 
deed, and among others the forms of 
recitals, from a comparison of .the best 
drawn precedents, he will find that these 
forms will in fact supply the greater part 

of 
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sm 



bfihe draft. Now the form of the recital of 
an agreement for a purchase by private Gcp« 
traot might be made acommon form ; thas^ 
the student should' compare the several re* 
citals of such agreements which he can 
find either ia printed or manuscript pre* 
e^dents^ observe the variation that may 
exist between the several forms, and fit>m 
them frame one for his own use. So aba^ 
the recital of a sale by auction. So also, 
the recital of an agreebient for a loan» 
In all these cases, there will be unques* 
tionahly frequent necessity for alteration, 
to adapt them to the varying circum- 
stances of each case> but still the prin- 
cipal part of the form will always ve^ 
main. The mode of acquiring a know- 
ledge erf" drawing, will be treated fully 
in a subsequent number on the best plaa 
of education and instruction for the caa* 
veyancing department, 

s There 
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There tt abo a difference to be oIn 

* 

9etred in redtate« aoem^ing to the nature 
6fibt deed or fnstramettt in trhieh tiie 
reettab are inflerted; thus, in a porchasie 
deed yoit should go headk to the last par^ 
diflse deed, and recite or refer ^lortly to 
fiiflt, and then state the subsequent 
deduction. If such deduction be not 
long or multifarious, you may recite 
•epan^ly eadi document, thus: If the 
test pivdhAser srflerwards m^e his will 
and devised the lands intail, and ^eit 
^ teamt mlail suflfeied a recovery, and 
afterwardi» devised the lands to trustees 
tipofli trust for sale, and the sale is mads 
by the trustees, here you recite that 
under and by virtue of the last purchase 
^eed, stating the date and parties, aft 
tlie lands, &c« were conveyed and as-^ 
sared unto, and to the use of the last 

purchaser. 




iSbet^ his htiss, aad assigns fof 
ever; and then y<m rbcite the wili> duokh^ 
probate^ recovery deed> reccyverj^ and 
second wil1> deaid)^> tod probate rrafMtf 
li vdy ; bui> if the intermediate dedu^to 
between the l9st purc^tase deed, and the 
ptei^nk sale be Very multi&rioiis^ as if 
the last purchaser had nmde and created 
nameroos mortgages and ihcumbra^KHeis^ 
to diffefent persons^ and which had been 
oftesn tiattsfered, but which had tltiiiniteA 
ly become Vested in one person, trha 
intended to join in the present pu^hase 
deed, &en it is not necessary to re- 
dte seiparately these several morigagd9^ 
iiKumbfanc^s, md trdiisfers, but mere^ 
\y to refer to theinr, as by stii(«^ 

« 

the fyict, that the party had made anl 
efftatctd g&feMik m^Ytgag^s to divenv fi«p> 
B&Bi!f ibr securiag varioiid sttuvs of moiM^, 

s2 and 
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and of which sundry transfers had heea 
made, but all which said mortgages and 
incambrances ultimately undet and by- 
virtue of certain indentures of lease and 
release, bearing date respectively, and 
made between respectively, (stating the 
date and parties,) and also under and by 
virtue - of the several indentures^ acte, 
deeds, events, and assurances in the law, 
therein recited or referred to, bad become 
oattsdidated aiid wholly vested in (the 
{)arty concurring.) 

- Agmn in some cases the mode of 
recital is uniform, as in the assignment of 
a term or other derivative interest, you 
always recite the creation of the term or 

interest, for the reason that you cannot 

* 

<a3sign more than is created, and in the 
recital of the deed of creation, you state 
. . the 
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the parcels at length, and also in other 
respects recite the defed fully/ so as to 
shew the precise period and terms for and 
on which the derivative estate and in^ 
terest is granted, and aftejhfrards if this 
term or other derivative estate be oft^ 
assigned, it is not necessary to state par«f 
tiqularly every intermediate assignment^ 
hirt merely the last deed in this way^« 
namely, that under and by virtue of 
divers mesne acts, assignments, and as- 
surances in the law, and ultimately under 
and by virtue of, &c. [stating the naines 
and parties of the last asi^gnment} all 
and singular, the said [premises] were 
asi^gned to the said for the 

residue of the sftid tenn. 



Now it may sometincies happen^ that 
the last assignee by d^s is not the pre-> 

sent 
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sent Brngnoa, but that the present m^ 
ugoot gains his title under some xritt or 
other aet or (dvt^t, subsequent to the last 
assignment. In this c^« after stating by 
general words, as before explained. Hie 
titl6 to the last assignment, you recite the 
subsequent will, act, or event, deducing 
the title from the last as^gnee to tb0 prer 
sent assignor specifically, and then in lihe 
usual way proceed to the recital of tihe 
agreement to assign. 

Another consideration io the dootrine 
of i^ecitals is, whether' in the eqse of 
any known defect in the title it is advisa* 
ble to set it forth in the recitals, ^e 
answer to this is dear, that it is ndt ad- 
visable to set forth any defectj^ unless it 
is certaiQ that such defect is reme<Ked 
by the deed in question, c^ some con* 

comit^nt 



«! 



«ti ABSTRACTS. M^ 

^Militant deedL When yaa can idiew 

an eflfectoal and complete reanedy then 

fitete Ike defect^ faut vithottt this never 

0tete it, because by rtadng it youadmk 

iSie defect mi the face of the deed; 

whereas though you may be sure tb^ 

the defect exists, yet the onus f^to^ 

Imiidi may be on the other »de, and 

there may he great difficulty m pn^nng 

it, aad the wamt df proof wiH of course 

amount to the want of shewing the de-** 

feet. No notice Iherefore should ever be 

taken of a defect in a title, unless you 

phew at the same time that such defect 

i» deaiiy and salaa^inily rem^ed. 

jRmrtber, in ncitiag m «BU(te tail lyiiieb 

Ins heea hfuKA If Teooveiy, k is b<^ 

MMHwry to go lieycHid the Uoutal^on of 

Ibe tstatbb HiA, bdc yoo niaytben ssfe>y 

say with Mmalbders over, afterwards 

fitting forth the recovery. 

In 
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In the recitals of a marriage settles 
m^it you are not so particular as in those, 
of a purchase deed, because a marriage 
settlefment more resembles an ex parte in^ 
strumeQty ' aod it is not usual to give that 
strictness to the investigation of the title 
which is indispensible in the case of a pur-r 
chase^ or in any transaction which. whcdly 
changes the ownership of the property* 
In marriage settlements therdbre it is sufn 
fident to state the simple 1»ct, that the 
party is seised of the lands intended to 
be settled, without setting £brth the title« 
So in annuity deeds and seconid rate se^ 
curities where the parties do not ^^al upon 
strictly equitable terms, . but where the 
borrows pay. an ewbiM inten^t fo, 
■'. bis j»opey, . lo tbeaep^ tbe -mmm^ 
interest mvst be considered as an equVr 
y^ent for the bsusardousness of the se^ 

. curjty. 



I 
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eraity, and therefore it is not the practice 
td set fwth minutely the titles as in pur- 
chase deedsji and those instruments where 
the dealing of the parties is moore equcd« 

In marriage; settlements there are two 
modes <^. redtidg the ' marriage treaty^ 
cme is the old mode of shortly stating the 
effect of the intended uses in there* 
cital^ but which is now generally dis- 
MafAy except in very particular and im^ 
p(»tant cases, and the other is the pre* 
mnA mode of referring to the uses and 
trusts. The last seems Uie best in every 
p&int of view, for if you state the effect 
<^ the uses . in the recital, and it should 
irary from the u^es actually limited, a <££> 
Acuity WQuld arise as to the true4>pera* 
#on of the settlement. 

'' It 
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It xoBLf ako be use^J to add a few 
wcopd* on the laoguage of rectt9l> wliem 
tlie deed embnces many dbjeete» and k 
is. neoesaary to state in the focital thef 
agreement of the parties to these sereral 
objects, there the words Jlrst, Mottmify, 
tkirdfy, 9soA laaly^ applying. to the se* 
i«ral objects will tend to pen^ieuky^ 
ft may also be added^ tiiat sdl pacentbeses 
should be avoided as. much a& possible i 
geaerally speaking, the wodrds (to imt) 
are more technical than tiuu u t» mf^ 
Whwe a dt&tem«at is impoxtuK^ aad 
you want to impress the fact stronglyA 
i)m lasrt; expression ''to wit'* foaiy be iicei^ 
li^ith effeot, as m, the cpnveyaRoe of m 
estate which commences from a nmtriagii^ 
after xeciting, the settlement, you reeit^ 

the fact of marriage^, «o4 Bdimttiog M^ 
it is necessary to set forth the day of the 

marriage. 
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liMiTiiige« in order to shew the precise 
feommencement of the estate taavej^ 
then you recite the faet of .mwriage^ 
tiiasi 



Andf whereas the said intended mmriage 
between the said and 

to^k ejfket, and was duly solemnized shortly 
itfttr the date mid exeastian ef the Jaa 
fecit0d indenturef to wit, en the day ^ 

m the ParUh Church ^f 

Who^ yoii recite a circumstaxioe that. 
Is probable, but cannot be ascertained, 
(he teehnical words, are: ^^And, whereat 
fhere is reasmi to believe that, 8Cc. [statsog 
|||6 ckcuimtaoees,] So whwe you stat« 
pt oonsequ^3tce of law &oaL any prior fwt; 
IIm- t^hni^ words, are: ^* by reesm 
pheretf^' K4:. ail ia stating the death ef 

oHo 
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one of two joint teiiaDts, . by 
^herecKf the whole estate has survived to 
the other. So in statkig the death of a 
tenant for life, by reason whereof the 
estate in remainder hath come into pos- 
session. 

These short statements of the legait 
OQQsequences from the ^ts in the title^ 
we I think to. be recommended^ if not 
carried to too great a length, for they 
greatly elucidate the deductioni and assist 
the reader in his perusal of the draft* 

This nsDde, indeed, of/ procee<ifeig in 
the recitals link, by link, . through the 
whole series of deduction, and siting 
tibe legal conclusions friom the fact is the 
geeat. art 'of attaining pei^spcuity and 
Mciiracy in; a draft. ; It also gives an 9k 
ei jBcience to the instrument, and raises it 

above 



I 



OK ABSTRACTS. 21$ 

above a mere dry d^ail of facts. Uoh 
questionably, a deed does not admit of 
omameat^ and any attempt at fine Im* 
guage is ridiculous, and should be most 
cautiously avoided^ but there is no reai»m 
why, without a particle of affected styfe, 
but on the contrary with the chastest and 
most simple language, a d«ed might not 
be made scientific as a model of legal 
deduction mad smalysis. Recitals iare m 
&ct the history of the title, and the 
perfection of all history is to contain a 
statement of facts in tke most simple and 
appropriate language, with such conclu- 
sions t& such facts evidently and certainly 
justify. 

The above dbservations, however, as 
Jko the statement of legal iconelusions firom 
the facts of recitals, shcnild not be so 

multiplied 



multiplied an greatly to len^hen ttM 
dkductkoi, but where these toBcluAOm 
li^quefiftlt^ 4fccm, it is better to omit their 
ieparate itatement, and in oiie general 
recital^ «itfae? at the end ojt the deduce 
tiou dr ifi <t^h part of it at the draftsman 
thinki^itwiU best come iti> to ladite ^ 
iiera%« that mider and bf reason of the 
several events, aets, matteisy^and thin^ 
hereittbefore stated^ the said prembea 
have becoiae and are now vested in thtt 
said A* &€. according to the ultisiate 
Itgil eonckuHOn on the title« 

In some cases it is f»oper for recttab 
to be very fulU as where the operation of 
the deed itself is derivative or relative^ 
as for instance an appcsntment in execu-- 
tion of a power^ and partictdistfly ia a 
case whidi oiBljak occurs^ a cotnreyanc^ 

and 



n 
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«id 8sde under a power of sale. Here it 
IS proper to recite the power, in pur^ 
suanoe of which the deed is made iiHMt 
faSky, and mdeed almost Yerbatim^ ' 

Again, in executory instmments or 
deeds of arrangement, it is often ih^ 
fMNtctice, and indeed, generally speaking, 
proper to recite the object or basb of the 
agraement between the parties and not 
to proceed at oace to the opeiative patt 
wikhout shewing the intention. Indeed, 
ia eonmxm conveyances, it is not unusual 
to insert immediately before the witness- 
mg put a short introductory redtal, that 
the parties had agreed, that the lands^ 
idioidd be conveyed and assured to the 
««^ <u»l in tte niMoer hera».i)» .p. 
pearing; instead of going in an abrupt 
way to the witnessing part after an un« 
connected recital. 

It 



1 



f IS ON ABSTRACT»; 

It is also often a question for considers* 
lion in framing certain deeds, such as puF« 
efaase deeds when the piirthdse is by 
trustees under a will and the lands are 
to be settled to numerous uses stated in 
the will ; and also in Hsettlement^ made 

after marriage in performance of artidei^ 
before marriage ; wheth«* it is bettier to* 

jitate the uses fully in the recitals, or ti» 

• # 

lefer generally to them, and afterwardtr 
to convey the lands to these uses specifi* 
cally* The better opinion certainly seenis 
to be, to state the uses in the recital, and 
then to convey the lands to the same uses^i 
m such and so many of them as should 
be then existing undetermined and ca- 
pable of taking effect. In recitals of 
Uiis sort, you state fully the several uses, 
but you need in no respect state or refer 
to the powers. 

The. 
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The reason is this, the u^s. limited hy 

the deed, or in execution of any of th^ 

' ^ '- • . » ^ 

powers, are actual limitations^; but powers 
till executed are mere possibilities, und^i; 
which in the end no estate, may be 
created to affect the title, and therefore 
need not be stated, though in the con- 
veyance of the deed to the uses by refer- 
ence, the ppwers and all uses to be limited 
under them, would be equally incliided 
with the uses. 



Where q. will is the first recited instrur 
*^tnent, it \^ proper to state the seisin of the 
testator, thus: 

I 

And whereas A. B. of S(c. being, at tht 
time of the date and execy^tion of his 
will hereinafter recited, and so continuing 
without intermission till the time of his 

death. 
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death, seised in absblutefee simpU of dnd hi 
the niessuageSf KC. dnd hereiitdnients herein-^ 
after described, and also reUaiedi or intended 
S^ to be, with their appurtaiantts. Did by 
his Will in uititing, bearing date, Sc. 



i 



Or you wUl «>metimes find this form 
iided: 



* 

And whereas A. 1^. of JCc« h^ng at the 
time of the date and execution of his will 
hereinafter recited, and also at the^ time of his 
death, seised, t^c. for an iQteni!|ediate dis'^ 
seisin^ if the testator be afier^^uxls re^ 
mittedy is not a revocation, fdnce by the 
remitter he is in of the former estate. 



' i 



(To U eominued.) 
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The next cla« of i^ciials ikibraecft 
negative redtalsy or those i^ich state 
a direct deniU /<^ the ^xiBtfenee of fa^/ 
ill 4i>^det to obvi^tc^ all prestfiiiption of 
their existence^ and s»Ve tibe.ne^^t^ 
of future inquiiy on the point ; thus, if 
kmds dtskseai to st daagbter, bM sihe 
afieiNfard^ ih£urri€fi3, and Mme years i£Ust 
makei^ h^r will by her martied natde^ 
ifDvtr in thi^ casef it Will be a nsttiM 
ifl^ir^ by a purchaset, whether ihere 
was Bjsy s^tlement on the maitkigef 
atid if there was not any, the6 in the 
pHTdkase deed there should be a6 6±* 
f!les9 negative statement to thi^ ^c^ 
tfe. 



^ndr whereas the said daughter {fkt^ 

ward^ intermarried with A. B. of, Ke^ 

but n& sittlefnenf or asf^tmie if fki 
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said lmd$ mid hereditmnents ums made 
he/are or after such marriage, or at any 
time during her life. And whereas the 
said daughter survived her said husbandp 
and then afier by her will, Kc. 

Without this negative recital the sus« 
picion of a settlement would be apt U> 
bang about the title; arid certainly in 
numerous ^case^^ negative recitals to the 
efiect above stated greatly tend to the^ 
satis&ction and certainty of the title, 
and save much future trouble. AlsOji 
where general statements are made, it 
is advisable to add negative words, to 
limit and^^ew the precise extent of 
such statements; thus in reciting the 
issue of a marriage, if^ou state that 
there was issue, so many children, without 
limiting such statement, the mkad is not 

perfectly 



ptUfkcAy ski^^&ed but there m^ht 
been moret'tbr- tke statement does not 
positively excliide a greater number; 
biit if you HM an express negatiod thafe 
iftere we|«^ iso'^many children and no 
lh<H*e; th€i stsd^fnent is bounded and 
certain^ and all ^possibility of doubt 19 
removed. 

The above^ instances are adduced as 
illustrdlions only of the utility of ne4 
:gative^ statements^ but th^e statements 
£tpply to numerous cases, and they oer« 
^nly tend to produce that precision 
which: is essential ,to legal instruments^ 
and are therefore to be recommended: 
.The rule upon the point under consi« 
deration may be thus laid down» that 
whenever there is a reasonable suspicion, 
^r near possibility of a fact, but yet suc^ 

T 2 fret 
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6et doe* not exist* 9 negatiye i^citid ^hafc 
such &et does not exist should be statedi 
in the next purchase deed< Alsoj wbenr» 
«v6r there 13 a general ledtali which by 
possibility may be extcaided beyond tbfei 
hci, it is essential by negative woicds to 
reduce and confine it to the ^^ecise fiictr 

The next consideration in recitals is, 
whatte it fa necBBffly to recH. «.y 
matter which may have led to the ne^ 
goduiction for the purchase car subject 
matter of the deed, but not have formed 
any part of the consideration for sudi 
deed ? my opinion is, that this is not neK 
cesaary,^ and that it is quite sufficieni; to 
istate- the result of the negociation, viz. 
•Ihe agreement, without entering into the 
various inducements which may have 
led to such slgreement ; but where any 

collateral 
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coUalenil matter at: ail «otered into tad. 
formed pert c^ the coi»ideratioo, tfadr* 
it is indin^nstble to state it. To il*. 
lusteate this distinction, , suppose A. to 
have land adj^noing B's. lands, and tal 
daim a right of way to his (Afs^) landy 
through B% , landi and B. were lo deny 
this right, and in consequence the.par^ 
tics were to enter into Utigation, and 
during this litigation A. ww to agree tq 
fldl his land to B. at a. fair price, to be 
CBtiinated |>y a surveyor: Now in tfiis 
case it surely would not be necessary 
to recite the claim of the right of way, 
or the litigation, because the sole consi^ 
deration fi»r ,the lands would be the price 
fixed b^ the surveyo9r> «nd by the sale 
and conveyance firom A. to ^B. the rigirt 
of way would be extinct. So if A. had 
4K>ld to a thifd person, it would not be 

advisable 



tg Ap 4^ : in prac^ce iHie ^^m^mf^ 
qie^ T^^ 4e^ wJwc^i . 4et9i) ^ 

^ws^ partipul^ ipiniitenespi, \>^% ^ i« 
qyi^ vrntscemFy^ w4 iwy fVfo ^ 

plBll^fint; forad^d ie not to l^^ns)-> 
^rf4 «s a. jpietaphysipaj difq^witiflfe iH 
^hiph jt is necessary to, trafe. |hfi gr94ft? 

ti(^ IP tljc ppc^ flf HWkipg up ^§ 
ipiad- It is s^ffiqeol h^rp Uk s^wika 
ir^i^t ^4 ^ptM^l detennjiWitiqii, sipd ^ 
■pfm^JuaiDp upofl t|Ms poiqt ini^ W ^9ly 
4rawp, th^t expispt ip ggp or tWO p^i-» 
qwlay C9^ berefiftfr fcferrfd to, it is voh 
pepe^sary to ?et . fojrtji in veqitals tfe« 
priY^te. i:ett$ons. or i^otivtes y^lm^ 1«4 tf 
tlie ti^nsactiopb but tit^t it. is ^}|e ^r 
l?i^pt tQ state the; ^ry m^ hm ^ ftgrecr 
m^. ^ efect t||e tiftpfia^^t)^ '{hf 

cases 
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eis«pi whieh I have ^UiKJtodrto as except 

«d are ^hese; .where fche paitkiB thoi^ 

not strictly iaoompctenC to act, wkh 

each otbcrr, 3^t act unequally, as wfaeie 

the .tnuQsaetion is between a parent and 

^kild, guardian and ward^. or trustee and 

etstpi ^ne tn^t. Jn these mid simtlw 

€us$», &om the greater influence whii& 

l^e pojfe&t, guardian/ and tinsfeee, has in 

his relative situation ovei^ his diid^ 

ward, or cestui que trust, equity scruti* 

nLzes with jealousy his conduct in acting 

and invertigi^es the motive^ pf each trans^ 

action, becauise there is always abstract^ 

edly a primA fiieie presumption of an un^ 

due influence by the one party over llie 

other. This principle of construction is 

acted upon by equity in numerous in- 

jfstances, and is founded on due regard 

jte the mfirmity of our nature. In some 

cases 



tdO ON ABSTRACTS. 

cases fof trusts equity deems the- tempta-^ 
tic^ so strongs that it actually prohibits 
iSbft agreement upon any terms^ however 
fitvourable to the weaker party; thus a 
trustee for sale, while he remsdns sudi 
trustee, cannot purchase the trust estate^ 
because, being the vendor, if .he were per^ 
mitbed to become the punohaser, expe? 
rience convinces u$ that in very few 
cases indeed the sale would be advan^ 
ts^eous to the trust. In other instancies, 
being the next class of cases, equity does 
not absolutely prohibit the agreement, ,but 
admits it to take effect under «uch strict 
scrutiny that the . interests of the cestui 
que trust be not sacrificed, In these cases 
therefore which I have alluded to, of pa«f 
rept and child, guardian an4 wfu*d, trustee 
and cestui que trust, it is necessary tQ 
state in the f ecital the motives and inducer 

ments 
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Clients for the purchase^ because th&f 
enter into the consideration for the deed^ 
atid particularly to rebut the primd facut 
presumption which would ollierwise exist 
iigainst the transacticHi. In framing le^ 
^tels of this latter sort you should go at 
once to the objection^ and state plainly 
Uie motives and inducements to the 
transactions^ and the reason of stating^ 
&emi tfaust suppose a son about ta^nt« 
bark for India^ to whom a distant rela- 
tion had devised an estate, and who hail 
agi^d to sdll it to his iather* Now in a 
case of this sort the recitals shcoild stand 
thus^ 1st. State the purchase deed to the 
devisor. 2ndly^ The will devising the 
lands to the son. 3rdly, The death 
and probate. 4thly/This recital. And 
whereas the said A* B. the son, being about 
t0 depart for Jfndia, in the ci^l service of 

tho 
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the Etui India Company , is duirout pf. 
uUing the suii manor and heredkaments, 
W demsed to hum as aforesaid^ in order ta 
employ the purchise mmey arising therefrom 
far his promotion and benefit in India, and 
the said A. B^ the elder, being dedraus 
(^ retaining the same manjoV and heredita-^ 
ments in his family, hath proposed to his said 
mn to purchase the same, ta^^ which the said 
ji. B. the younger hath xmUingly assettied 
and etgrfodn And, whereas m order to rebut 
my presumption qf an imdtie influence on the 
part of the said A. B. the eldef^ in the nego-i 
nation and completion of the said pitrchase, 
be hath proposed to and agreed uith his 
mdd son, that the said vfidnar . and here^ 
tttaments shall be valued by C i>. ofr Xc. 
hsnd surveyor, a competent and indifferent 
person, between the parties^ and that the 
rnnouni qf ^ch valuation shall be the puicchate 
' . money 
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money for the^ said manor and, hereditam/CHts. 
And, whereas the sfii^, CV iD- f^^th ac^ 
cordingly valued the said mdmr^flnd hieredi-- 
UpnentS, pursuant to the sdid last recited , 
agr,eementi 0id the ampwU. of inch valttatiom 
is tJte sum af as they the said A. B^ 

the elder 9 . and A. B* the yatmger da hereby^ 
resp€€'titi4ly admits 

• • • -, 

4 

Id tiases therejbtte like the last meii4 

tioned^ inhere the irelatiYe: situation of 

the parties throws a pnmk facie stis{M^ 

ek>{i On (be transa<:tion^ it is necessary; 

to state the preliminary negodiationt hui 

where the parties are equally circurn- 

HUuiced^ and there is no presumptioii or 

tuspicioii from their relatite situation^ 

aod ia generdl cttsi^ there surely is no 

OQcesBity tor detauing tiie molives to die 

p^lK&na&ati but only to state Uie ttg^ce« 

list^tf itself. 

An 
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An observation occurs by the way 
on the last form of recitals. It will be 
observed that It is direct, and goes at 
once to the object, without any circuiti^ 
locution. This is amode of firaming re« 

citals to be dwelt upon; and strongly re-^ 

 

cipmmended to the students It forms ond 
of the greatest perfections of a well drawn 
deed. Let the student first consider, and 
have a clear idea of the iact or deed to 
be recited, and of its operation and 
bearing on the title, and then state at 
once the feet or operation of the deed lA 
the most direct way. 

The preceding observations as to the 
detailing of the motives of a 'transaction 
effected by the deed, leads to the con^ 
sideration of a distinction between theas^ 
surance of real and personal propertjni 

Ihavt 
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\ have in a former Nuihber stated it ta 
be aid axiom in law of extensive opera*^ 
tion in conveyancings thsii, possession kim 
property, and that in fact the law doeti 
not permit' or recognize the assurance^ 
of any property that is not accompanied 
with the present possession^ or the o&t-* 
tainty of future possesistion, A kindred 
axiom equally operative as to assurances, 
is that the law abhors litigation; hence 
the doctrine of Maintenance and Cham* 
perty ; hence too the above doctrine^ that 
no property can be a^ured at law with- 
out the possession^ because without that 
you would in fact only pass the remedy 
and not the right, and which would be to 
authorize a transfer of litigation. Upon 
'&ese two axioms is built this importai^t 
distinction in practice^ viz. that as to pro» 
^crty assurable at law, the purchaser haa 
r only 
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Miy t6 look to himself and his own actSi^ 
mA if he is a pilrchaser bon^ fide Ibr a 
Taliiable consideration, and without no* 
tke and a good legal title is assured ta 
Idm he will be safe ; but as to property^ 
ttoC assurable at law, as choses in action 
fiir insUnce^ notwithstanding the purchaser 
mmy be satisfied a. to himaelf and his <mii 
acts^ that he is a pivchaser bonSi fide 
fof a Valuable consideration, and without 
notice; V^ he will not be safe if there! wa& 
any mala fid^es in the contract by whicb 
the chose in aoti^ originated ; thus, sup« 
pose A. to convey a freehold estate to B« 
fer an illegal consideration^ and after^-^ 
wards B. to sell to C. and C. after inves^ 
tiga£ing the title, and ascertaining its ac-^ 
curacy to taike a conTeyance to himsetf" 
in fee for a fair consideration, and witti^ 
out any notice of the arrangement \m* 

tweeii 
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Iween A. and B.: In this case C .would 
be safe^ for being a purchaser bon& fide 
foF a valuable consideration, and without 
notice, and having a good legal title in 
himself, he would ,be protected at law, 
and equity would not interfere against 
an jinnocent party. But if under the 
circumstances above mentioned A. had 
given B. a bond for the like consideration, 
and B. had sold this bond to C. at the 
Mr market pric^, and C. being a pur- 
dbaser of the bond bona fide for a va* . 
luable consideration, and without notice, ^ 
and having investigated and ascertained 
|)|e title, had taken an assignment to him- 
self, and afterwards the vicious conside- 
ration for the bond had been disco ver-^ 
ed, here C; would lose his money, for 
he w;Qu]id ; take subject to the original 
- eqijiity, as it is termed, that is, subject to 

V the 
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tlie validity of the original contraet^ or 
tlie contract originating the security, 
and which in thb case would be the givin]^ 
of the bond for the illegal cortsidevtESbttv 
and consequently a void consideration^ 
and one upon which the bond could not 
be supported. Tlie reason of the dis- 
tinction is this, equity will not interfere 
against a bon4 fide purchaser for a valua. 
ble consideration without notice. Admit- 
ing then the passiveness of equity^ tii^e par^ 

ties must stand upon their strict tegal 

» 

rights, and consequently, in the first 
instance above-mentioned, the purcha&er 

having a legal title under a good coti(^ 

> 

sideration with his vendor will be safe, 
for the foAnei^ transaction is closdd as 
against hilli ; but in the last ca^, vit. as 
to the bond, th^ original legdl tide still 
cohiinueis, and must be acted trpoii, foir 

though 
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theoigli "the befi^ift m uUimfirtie * benefit 
cml' receipt of the tncmey is assign* 
^ble in eqtBtyy yet the legal rigfet to 
receiye it ^eiimiib^' unloached at kwf 
betweeti' t^ original parties to the bond^ 
end- %her only retii^^ ^§M<^^ihe recovery 
of th^ m6tiey^ * eecored by* the bond is 
Sri aetioh on the 'bond by the obhge^, ot 
his legal repr^seilitiati'Ve, Against the ob- 
ligor or his representatives* The assign*^ 
ment therefore of the bond only amounti 

in effect to a power of attorney to the as- 
signee, to use flie name oF the obligee^ in 

luing on the* bondi; &nd as the action fot 

•liie recovery of the money is between 

thie^ original contracting parties, of course 

the law permits them to enter into Hie 

<>nginal contract, and consecfaentfy the 

Vicious consideration may be ' proved^ 

land ^ being - prbved ike contract witt 

u2 be 
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i>e void altogether, and this notwith? 
standing any one or mcMre : assignments of 
the: bond to any innocent purchaselir or 
purchasers for a valuable consid^ralioni 
ibr the law takes no' notice of these as^ 
signments, a bond not beiiig assignable at 
law, but considers the original contract-* 
ing parties as the only parties interested. 
To apply these observations to the sub* 
ject of recitals, it is important to con- 
sider whet;her it is possible to insert any 
recital, in the equitable assignment of a 
lehose in action> which will fortify the 
pur(^)d^f against  any defect in the 
jf^riginal consideration. It seems, hovr^ 
^yer^ th^it no recital can be of service 
in : th^. ;case, and th9.t acting upop the 
observation shortly since stated, viz. th^f: 
,ti)e court will always presume in favour 
jpf, the title, unless there be grounds for 
- a con* 
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. contrary pr^umption, a is better «* 
to in^rt any recital in this case,- but 
to trust to the operation of law. Tliis 
jHraclical observation, however, is of, pro-* 
minent use, viz, never to purchase a 
bond or chose in action unless you wdl 
know the origiual ^ parties, an4 have 
conlickaice in the soundness and vali^ 
dity of; the original contract. If you 
have ; not this confidence, no appftren); 
Ipwness of terms should tempt you to 
become a pui^chaser, for you must take 
subject to the original^ contract* and 
there is no possibility of guarding agaii^t 
any latent or ccwcealed d^ct of that 
contract. The preceding observ^E^tiona 
also suggest some further advice, Wh^i-^ 
6v:er you a^ coQceroed ioc a purdbaser 
be careful never . to make inquiries 

Its to ; apy fonper transactiom of the 

titie, 
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title, or thcincumbrances of the veodori 
So a}8o wheiie you «se c(»iceitied for 
thi^ ven^ never vdmiteer any obsenra- 
tionSi 1 ^ m 'tetkter into- any unsdidteidt 
^^cussion- reepecting^ ti^ incumbraiiti^ 
oF yow- client. In these, as iii many 
other affkirst in life, -it is wise to *e- 
maift 'ignorant, arid all that the nidtuat' 
^licitops should do before the abstract 
ite submitted to countel is carefully tiE^ 
^kaifnine it with the -deeds, ahd "to as- 
certain that there ^ 19 "no fedt or docu^ 
iflent ^recited or referred to in the deeds 
which *^dbfes not also'i^ppear oil the ah- 
^ract, and that the abstract is correct 
in all fi^spects. At this examination the 
parties should cautiOlisly abi^in frOm 
all disifiilf^ion rekting to the ' siS^ais of 
&e tehdor, lest the purcliaselr 'should 
bei chArgeA Vith liotki«; 'and; ^q^ lose 

the 
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the benefit of the protjection whkli he 
would otherwise deyive iinom the legal, 
title. J am the moie anxious in en* 
fivcing tiu» prud^t and necessary re* 
serve* beeauae young professions^ meoj 
over anxious to act h<^ourahly^ might 
be Jed into scMue unguarded inlbrma- 
tion ivbich would amount to notice^ to 
the purchaser^ and subject him to al( 
the inconveniencies of notice^ for notice 
IS communicative^ and notice of one 
deed> event* or &ct* is nptice of every 
thing referred to or connected with it. 
Thus if you have notice of a deed* 
and finother deed be referred to in it* 
yop have also notice of such other deed« 
And again* if any further deed be re^ 
Terred to in such second deed* you have 
likewise notice of such further deed* 
and of every thing contained in that« 

and 



^v 
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and so on sometimes to considetable 
extent ; whenever therefore the pur* 
chaser is likely to . be charged with 
notice, or in the technical language, is put 
upon his inquiry, the solicitor must 
at once change his system of acting, and 
make every possible inquiry respecting 
such act, event and deed, of which he 
has notice, and require the production 
of the deed; but all this inquiry, and 
in fact every thing rdating to the title, 
except the perfecting of the abstract, 
should be postponed till the counsel has 
advised on the title, who will \ of course 
point out what inquiries should be made. 
I repeat . that no unguarded inquiries 
should be made till it is ascertained that 
the purchaser has no protection against 
any incumbrance, which on inquiry may 
be found to exist, for if he has a good 

legal 
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legal protection as a sound protective 
form^ then being a boni fide purchaser 
for a valuable consideration without no* 
lice, he will be safe, but if notice be 
proved against him, the same will be 
no protection, for having notice and 
buying with notice, b^ is no longer an 
innocent party, and equity will not then 
remain passive, but interfere to enjoin 
his using the term against the incum*- 
brance. The reserve which I have ad- 
vised is not only prudent in law, but 
consistent with the strictest principles of 
honour, and ought to be observed in all 
transactions of sale and purchase. Hie 
doctrine of notice is so important, and aisp 
of such extent, that it ^1 of itself supply 
^mple matter for a future number. 

The 
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idtlPWtely bq^me coosojidated in ^ooe 
^n^, aad ibeen sold by him as an «a^ 
tkp ^sti^te ; /tli}is> sjupfiGse A». to l^y^ ^-^ 
qiii];€d4)y purchafijB^ ^ift» and descent^ or 
%; ptHTi^basm ajt difieKOt tifucf^ .ditvf^ 
pa^ of ^ «(H)$idfixaUe estaif?,. tbe csi-^ 
tirety.of which he has contiacted to 
sell to B. ood yoQ have to.ppepjure the 
purchase ideed.; now in thisi.ffse^jif yoci 
were to recite ^e several deeds^ and facts 
T^ilatiog to the premises in chjronolQgical 
order, without reference to any con* 
nexion between these several deedsj, the 
recitals would be a ma$§ of cojQifusionj, 
quite unintelUgible. In cases. of thi^ 
sort, ther^fore^ the only mode is, tp rcn 
cite separately the several deeds, docu- 
ments, and events, relating to each sepa- 
rate 
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nte percd of the lands add, taking the 
principal or 'most vahidble pored fint, 
and gc^hg mi vith' that to the end <^ it& 
deduction^ closing the deduction ^th 
some explanatory recital to the efiect,* 
T^utf under and by virtue of the several 
recited indentm^s^ events, acts, matters, and 
thimgs all and singular, the said messuage,' 
iCe. herdnafter J!ra described, and also 
reiieased or intended so to be, became tveli 
and ejffectucdty vested in the said C. D^ in 
wh0fn also the said other inessuages, lands, 
tenements, and hereditaments ^hereinafter 
secondly, thirdly, Kc. described, became 
afterwards also vested according to the &- 
Auction qf such other parts hereinafter con-- 
tained; then bbgin the deduction of the 
next valuable part, and proceed with that 
till you vest it in the same person in 
whom you left the first part^ and at the 

end 
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* • 

eod of the deduction of the second part;, 
anothear explanatory r^ital should be 
introduced^ iyiZ') that under and by virtue 
cf the said hereinbefore recited indentures: 
cf the and days of 
(the indentures commencing the deduc- 
ticm of the > second part J and also under 
and by virtue ef (he hereinbtfore mbsequentfy. 
recited indentures^ acts^ events, matters, and 
t flings respectively, the said last mentitmed 
lands and hereditaments bemifie als0 vested 
in the said C^ D^. jointly with the said mes^ 
suages, te^emfnts, lands, and hereditamentsi 
hereinhefore Jint deduced; and then go to 
the third and remaining partsy and dedqqe. 
the separate Jdtles to those parts in the 
same manner ^ is mentioned, with 

 

reference to the seppnd part. When all 
the .parts, are .brought; down to aQ4 

' ' ^ (To U continued.) 
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united in pne person, then you go on with 
the recitals as to the united estate. The 
explanatory recitals that I have reeom- 

 

mended, are of great utility in showing a 
clear deduction of the title Qn the face of 
the deed. In the above plan, the parcels 
in the redted deeds are referred to as 
bei4 afterw^ds. in the descripdon. 
first, secondly, and thirdly described^ 
&c.; and this mode of inference will 
serve, even when, from the alteration of 
the lafids since their union, it is not pos- 
sible, to mark out the precise lands in 
each separate deduction, because in those 
cases you first insert in the parcels the 
old descriptions fit>m the last purchase 
deeds separately, taking them in the 
order they are referred to in the recitals, 
as first, secondly, thirdly, &c. ; and then 
after these separate descriptions, you add 

X a new 
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a new entire description ac<jording to the 
present fttftte of the united property, in- 
troducing such new description with a 
dause ttt this effect, viz. ]But which mes- 
suages^ tenenientSj lands, and hetedka-- 
ments comprised hi the several separate 
descriptimis hereinbefore contained^ are^ by 
reason of the varifMs alterations and im-^ 
provements since made thereiit, intended td 
he now and from time to time hereafter 
known arid set forth hy and under the 
general arid united description next herein^ 
after a&ntained, that is to sdy, All, ^c: 
(aftd htete state the new description.) 
After this deed, contaiiiikig the old and 
ii6# d^scrijitioiis, the Old description 
ceases, aHii thig new <ine becomes thfe 
ohiy desdription to be inserted in all fii- 
tiire de^s, because the object of stating 
both lihe old and new descriptions toge- 
ther^ 
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thel*v is to supply Aiid perpetuate evi^ 
dencci that the lands comprised in the 
old separate descriptions) and the lands 
cotnprised in the fiiew united description, 
are the salae lands ; and this being once 
idone, the ebjed; is abstractedly aocom*^ 
piltshed. But yet it may be prudent to 
repeat tbe old and new desc^ptions to^ 
gether in more than one deed, in order 
tlgift the evidence of the identity of the 



lands may not d^>^d oa a single deed, 
which may be lost. 

Sometimes, when parcels are separately 
deduced in the recitals in the way above 
directed, and it would too much lengthen 
the draft to insert the separate descrip^ 
tkatm successivdy at jbngth in the par* 
3oels, ydti em in the xecitals refer to tUe 
f^aribels conlaini^ in each separate die- 

X 2 duction, 
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duction, as being then called by particu* 
lar names (naming them), or in the occu- 
pation of particular tenants, also naming 
them, or generally referring to some dis- 
tinctive mark in each old description, 
and then afterwards in the description <^ 
the parcels in the draft you are drawing, 
state at once the new description, with- 
out any previous reference to the old de- 
scriptions or any other preface, and after 
such new description, say. And which 
said messuages, tenements, lands, and here^ 
ditaments were formerly divided info seve-^ 
ral separate parcels, and such parcels re- 
spectivefy were formerly called by the 
several names of (stating the names), or 
were in the several occupations of the afore-- 
said (old tenants, naming them), <^ other- 
wise referring to the former distinctive 
marks, so as to show the identity of the 

lands 
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lands formerly described by the old de- 
scriptions, and now described by the 
new description. In the case of a refer- 
ence to the names of the tenants, the 
parish hooks and assessments, will after- 
wards lud the proof of the identity of the 
lands. The best distinctive marks in liie 
dwcription of I«nd8 are rivers,, roads, or 
lanes ; or if you refer to the ownership 
or. occupation of neighbouring houses, to 
refer to any tavern if near, for signs are 
often of long duration. Further, when 
an, estate now entire is yet deduced in 
numerous small parts, and these parts or 
any of them cannot be ascertained by 
any distinctive mark; then refer in the 
recitals of the old deeds to the parcels 
therein comprised, as being part of and 
comprehended in the parcels after de- 
scribed, under the general new descrip- 
tion 
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tion thereof hereinfter contained; and 
then afterwards in the parcels take at 
once the new description, and at the end 
of it refer to the old descriptions gene- 
rally as thiis, viz. And which said mes- 
suages, tenements, lands, and hereditd^ 
merits hereinbefore newly and particiilarty 
described, are, and comprehend the same 
messuages, tenements, lands, and heredita-^ 
ments as were comprised in and tonveyed 

and assured by the several hereinbefore re^ 

• • •» 

cited indentures of lease and release, bear- 
ing date respectively the, &c. (taking the 
dates) ; or you may omit the dates, aiid 
say generJEdly the hereinbefore recited in- 
dentures of lease and release respectively, 
by and under the several and separate 
descriptions contained in the same in- 
dentures respectively : indeed, a still 
more general way is practicable, ati thus : 

to 
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« 

t<i msert a genial reoital, that under and 
bt/ virtue of tfi0 several indentures, deeds, 
and fi^surmces in the law hereinafter re- 
f erred ftj, the vendor is seised in absolute 
foe, or has an absolute general power of 
appointment o^r tb<l messuages, tene-^ 
ments, ItiQds, and hereditaments herein^ 
after particularly described, and also re* 
leased, or intended so to be; and then, 
recite the contract for sale, and in the 
description of the parcels take the united 
(lescxiption, and afterwards refer to the 
sevi^ral purchase deeds of the several 

parts in this manner, viz. ^' And which 

» 

mid f^easuages, tenements, laf^ds, and here-* 
ditatuentSy though notp umte^ and coni'^ 
pvi^ed under the entire description lasi 
h^embqfore cantaimdy were formerly di'^ 
pided into several separate parcels, which 
ti/ere separately conveyed urjito and to the 

use 
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use of (the vendor J and his heirs^ in and 
by the several indentures hereinafter men- 
tioned' ^ to wit, as to part thereof by inden- 
tures, &c/* specifying them both as to 
dates and parties, except that where the 
parties run particularly long, then men- 
tioning the dates only, as thus» by inden- 
tures of lease and release, bearing date 
respectively the and days of 

1817, the indenture of release 
being of ten parts, and made between 
A. B, of, &c. Esqs. of the first part, 
and the severed other persons therein par^ 
ticularly named and described, of the se- 
veral other parts; thus mentioning the 
number of parties, and the first party . 
by name, in order to identify the deeds; 
and as to other part of the said here* 
ditaments and premises by indentures, 
&c. observing the same rules as before, 
and so on through all the several con- 
veyances 
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» 

veyances of the several parts to the 

vendor. If it should happen that all 

or any part of the lands shall not have 

been last conveyed to the vendor, but to 

some person who devised them to him, 

or fix>m whom he took them by descent ; 

then in the above reference, at the end of 

the parcels to the former deeds, refer to 

the last conveyance, viz. to the testator 

or intestate in the same manner as above, 

or, if possible, more concisely ; and then 

add, ^' and which said A. B. afterwards 

by his will in writing, bearing date the 

day of devised the said last 

mentioned parts of the hereinbefore ge- 

nerally described premises, untp the said 

vendor, his heirs and assigns for ever;*\ or 

in case of Intestacy, and which iaid A. B. 

afterwards died intestate, leaving the said 

vendor his (state relationship), and heir 

at 
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at law. This last mode of framing tk6 
yeciials and parcels will be found nseful, 
when the several deductions have been 
particularly numerous and minute, and it 
would be tedious to state each separate 
description. It also has the advantage 
of comprehending all that relates to the 
parcels in one particular part of the drafts 
so that the draftsman would know where 
particxdarly to direct his attention, as the 

other part would be a regular form. 

 

It must be remembered, that the great 
object of all these modes is for the deed 
to contain competent evidence o»f the 
identity of the parcels; that is, that the 
lands now united and conveyed by one 
entire description, are and constitute the 
same lands as have been heretofore com- 
prised under the several particular de- 
scriptions. 



I* 



»• 

« 
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seriptions. This is the great object in 
all cases of this kind, in order to keep up 
the chain of evidence of identity between' 
the former separate descriptions and the 
present united description. 

As to the order in the recitals, in 
which the different parts should be de«- 
duced, I advise the most valuabl^^ pairt 
10 be first deduced, and then the lieKt 
valuable, and so on, as nearly as possible 
according to the degree of value; because, 
in stating the old descriptions, the part 
first described would be the most valuable 
part, and the other parts be secondly and 
thirdly described, and so on aceorc&ig to 
the relative degree of value. I do not 
mean you to stop in order to asc^ttidn 
the precise degree of value of each part^ 
where the sevieral parts are pretty equal 

in 



I 
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in value, but to follow this general, rule 
where there is a manifest difference in the 
value of the several parts. 

I am now to consider the cases in 
which recitals are not inserted, or, if 
inserted, are qualified. These refer 
principally to instruments where trustees 
convey ; and in these cases, as a general 
rule, you should not go back beyond the 
instrument creating the trust, for the 
tru3tees have nothing to do with the pre- 
vious title. Thus, if lands are given to 
trustees by will, upon, trust to convey to 
certain uses or to settle in a particular 
manner, and they make the conveyance 
or settlement accordingly, in such cpur 
veyance (xr settlement you should not 
strictly insert any recitals prior to the 
wUl, but begin with the will, and then 

in 
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in the parcels you take the descriptions 
from the l^st conveyances to the tes- 
tatofy and you refer to such conveyances 
to' show that the lands were vested in 
him and passed by his will. If, indeed, in 
particular cases it be beneficial to insert 
preparatory or collateral recitals, then it 
is not usual to object to them on the 
part of the trustees ; or sometimes a very 
cautious draftsman will qualify any state- 
ment by the words (as is alleged), or 
other words to that effect, so as not to 
amount to a direct affirmation, accoird- 
ing to the distinction between the ope- 
ration by estoppd of a general and par- 
ticular recital. 



There is no point of practice of more 
delicacy or anxious consideration than to 
settle a draft on behalf of a trustee. These 

drafts 
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drafts «Qmetimes run into multifarious 
matter not connected with the trustees, 
but yet forming part of the general ar- 
ran^ttient between the cestui que trusts. 
Oj\i is of course aiiisdous to aid the ge- 
neral tratitoctttm, and yet the parkmount 
'consideration is the perfect secority of 
th^ trustee. Perhaps on this sufcgect the 
foilowing niles will afford some guidance. 
Wherever there is any contract betireen 
the cestui que trusts amounting to a 
tnaHsfer t)f the trust, there th6 whole of 
sheh xK)ntract must be stated, for the 
trustee must follow the trust according 
to thb traamifer. He becomes trustee for 
the new cestui que trust. This is a ibrnt 
pregnant rule, full of important prac- 
tical tonsequeitcdS) md if attended to, 
wiU :thrpw ia steady ii^ht "tiffongh tnany 
<tf the cases T^hich airise in practice. 

Thus, 



I 

I 
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Tlius, suppoi^e IttUds are vested at Ihiw 
in A. in fee upon trust for B. B. con- 
tracts to Sell to C. ; no\*^ A. becomes 
trustee for C. and after liotide of this 
contract could not safely convey to B* 
or in any Way part with the legal estate 
without the conciiiprence of C. However^ 
it is to be remembered that A. is trustee 
only for the ultimate cestui que trusty 
where the trust is effectually passed, and 
no longer remains in transitu. Thus, 
suppose in the. above case B. contracts 
to dell to C. aiid C. pays the pDHchfiise- 
tnoney; this edntrieict, With the i^et^pt 
for payment, being produced andpro'^ed 
to A. he taught then convey to 'G. with^ 
out the concurrence of B, TTie ceidttid 
que trust is changed from !B. to. C. Sup- 
pose a succession of such contracts from 

B. to tl. and so on to Z- and B. and the 

other 
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Other intermediate parties to Z. to be 
absent or refuse to answer, this would 
be no tenable objection. If they were pre- 
sent and willing, they might be made par- 
ties, but their concurrence is clearly not 
essential. By proving the successive con- 
tracts and payments of the purchase^mo- 
nies, you prove the successive equitable 
conveyances and the consequent changes 
of the trust. A. becomes trustee for such 
one of them as for the time being has 
the trust or equitable interest. I take 
it to be now dear, that an intermediate 
trust or equitable estate or interest is, in 
real operation, nothing; and though in 
form it is usual to have the concurrence 
and conveyance of such intermediate 
holders, yet they neither pass nor extin- 

 

guish any thing, for they have nothing. 
Thus, after B. had sold to C. and C. had 

entered 
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entered and taken possession, and paid 
the purchase-money, B. has nothing re- 
ngiaining. Suppose lands are conveyed 
to and to the use. of A. and his heirs 
upon trust for B. and his heirs, upon 
trust for C. and his heirs, B. has no- 
thing, and his concurrence is unneces- 
sary. Again, suppose lands are con- 
veyed to and to the use of A. and hjs 

* * 

heirs, upon trust for B. and his heirs, and 
B. sells to C. and C. pays the purchase- 
money, a purchaser from C. need not in- 
quire about judgments against B. K in- 
deed the pm'chase-money be not paid 
then, a judgment would foe a lien on the 
unpaid money; hut if the purchase-money 
be paid, then there can be no lien by 
judgments. Crown debts are different, 
,and would continue liens even after a 
purchase for valuable consideration with- 

Y out 
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but idbtice. Again, A. seised in fee, bbn- 
fracts to sell, the pureh^e-mbney is psSd, 
A. becomes a bankrupt, bis Bssigd^s 
need hot cbiiclir ifa * the ' conveyance ; blit 
if the whole jpurchia^e is not t)aid, thenibe 
assignees must concur, Ibecaiii^e the lE^bble 
l3eneficial interest is not oiit of the bank- 
rupt. It is establisheid, that ifatf^quitAMe 
tenant m tail conveys m fee by way of 
mortgage, he can afterwards suffer a re- 
covery 6n his tJwn freehold, without the 
concurrence of the mortgagee; or as a 
stronger case, let A. an equitable t^n'diit 
in tail, convey to B. arid his heirs ilpbn 
trust for C. and his heirs, upon' trust" for 
' himself, A. in fee, A. can still suffer a; re- 
- covery on his own freehold, ' without ^he 
concurrence of B. or C. Wheiieveri therfe- 
fore, in practice it is proved to the sdtts- 
faction of the trustees' counsel, that^^he 

trust 
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toiaft }lm keen Inransferned, there i& no 
^^oiute 4)€0SsiQii fQritbe iCMMcnivQiiee 
cf tiie (foniier loestiii que irast; he nay 
<tetmade,a party, iif pjnNuent and wiU- 
ling^to ooncur, ibut his noii^oncurrenee 
m not an objection. This dQctr^n^e :will 
i^ly fto numerous cases in practioe, 
fwhere questions lairise as to tfae neoas- 
sky or expediency of (the concunjwpe 
/ofpartaeplarif^jrties: itbvs many ques- 
tions arise in oases of portions, wliether 
/adndnistration is necessary; as suppose 
iB, portion tfor .a younger ehild - Hfho » is 
ja idaugliter, ^ign^douiher naiiiageeto 
trutl^s foe her husbands for life, reipaxn- 
der to iherself (for. I^e, rcpMinder to her 
children, and in default of children, to 
ihem^.Abfiolutaly, >aiMl;the iFife die 
i without < issue 4 ^tthe (trusty «lso t0(l>e 

» lK4fa)dMd,iapBldihe; suitor: to die ii^ 

Y 2 tate : 
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I 

tate : here the husband, m taking out ad- 
ministration to his wife, is alone compe- 
. tent to release the portion without the ne- 
cessity of taking out administration to the 

» 

surviving trustee: so in every case in 
equity, if you have the .real <beneficial 
interest, you are safe. The rule may 
be shortly laid down thus : that in no 
case is the concurrence of any party 
essential in respect of any equitable in- 
terest, imless he retains and has a real 
beneficial interest at the time of the ex- 
ecution of the deed, even if he has had 
such interest during the present trustee- 
ship, still, if such interest no longer .re- 
mains in him, he is become a stranger. 

As I have just considered the nature 
and necessity of recitals in conveyances 
by trustees, and the subject altogether 

is 
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is practical and useful, I will state some 
recent cases where the doctrine was 
brought into action. Trustees of monies 
bequeathed by a will to be laid out in the 
purchase of lands, and those lands to be 
settled to various uses, contracted to pur- 
chase lands of which the legal estate was 
outstanding in a trustee for the vendor. 
The title was approved and the convey- 
ance drawn by way of lease and release 
by the trustee of the legal estate and the 
vendor, to the trustiees of the purchase- 
monies and their heirs, to the uses of the 
will by reference. The recitals stated 
the will And the uses specifically : the 
solicitor for the trusted of the legal estate 
objected that his client ought not to join 
in a deed containing so much matter ir- 
relevant to his trust, and that he should 
simply convey the legal "'estate to the 
vendor, and the vendor might afterwards 

convey 



<v 
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Convey to the purchaseihs ; buh eertaSaly 
thift woulid have been ineoitect on the 
fiart of tke t^ste^ huttseii Havmg dqm 
t^te of the sate anid of the purchase* 
money becbg ttiist*money, he was not jus* 
tifled in conveying to his original cest«i 
que trast alcue : the trust was dta^ed^ 
or in a progress ic^ oha^e^ and of whkh 
he had notice. It requires consider- 
tttioh whether he was even justified m 
conveying to the Ulistees tliemsterlvefii, the 
purchasers absolutely, without some re- 
Metkce to thd uses of the will. His real 
ceM.ui que tiusts Were the parties chdni- 
ing under these i»es, and his tnre lAd 
safe mode of discharging himself from hfe 
trast was to convey at onoe to these iises 
upoti the (Hiiici{de already laid dowli, 
ti2i that tlie Ultimate «qidtable cUtkiit^t 
is the re^ eesttd q«e trast. ^SMnedniiCis I 
iMak that counsel ate j^smec&mtaSty 

strict 



r 
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stdct in advising, on the part of a trus- 
tee^ It is facetiously said^ that the. opir, 
jffpn of an equity qounseL always ends iji 
fe^pffunending ^ suit; but it really should 
be rem9];abered wh^ fatal consequeqiees 
thp long continuance, and ei^en&te of ^ 
au|ct often entail on the parties. In onj^ 
case lands were devised ijo three tros- 
tees, an4 their heirs, upon tru^t, that 
tk^Y and the survivors a;iKl survivor 
pf them^ and the heirs anc^ assigns of 
such survivor, should stand seised of the 
prpiQl9€»39 upon trust for A. ^r his. Ijtfe, 
wild 9i^ ^. ^cease, for hi^ firsi| a,a^ 
other sons, su^cessjlvely ifx \sal : the te- 
nant for lifft ^ed> ^ving a son who suf* 
ibfed a recpvi^ and sol(i> and the sur- 
viving trustee w^ made a party to the 
conveyance to. the purphaser. The draft 
was laid by the trustft^ before his coun- 
sel. 
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sel, who objected to his concurrence on 
the ground of its not being clear that the 
iru£;tees were more than mere devisees to 
uses, and required that this point should 
be determined by a suit. Now certainly 
it might be said that a devise to A. and 
his heirs, upon trust for B, and his heirs, 
gives B. the legal estate, the same as a 
devise to A. and his heirs, to the use of 
B. and his heirs; and also that the word 
^^ seised*' is the word in the statute of uses. 
But against this it was urged^ th&t the 
testator, by using the words, that his 
trustees, and the survivors and Survivor t^ 
tlhem, should stand seised, did not mean 
by the word seised, a mere statutable sei- 
sure, but a surviving and continuing 
trust; and also that there existed an ac* 
tual necessity for the trustees to take tha 
legal estate, in order to preserve the 

. . contingent 



)' 
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contiBgait remaiiiders to the fic^t aBd^ 
other sons ; so that the prepondierande of 
argument was in fAvoor of the trustees 
takmg the legal estate : but the counsel 
recommended a suit to determine the 
point before he would advise the trustee 
to convey. Now surely this was acting 
Vith too miich rigour on the part of the 
trustee ; for, even if he had not the t^al 
estate, still a qualified conveyance, so 
far as any estate passed to him, qould 
cause no injury. I think that in every 
case where a trustee unnecessarily, re- 
quires a suit, he should pay the costs; 
but iafter Taylor v. Glanville, 3 Madd. 
176, it is difficult .to speak so generally. 

In another recent case a draft Was .to 
be settled, on behalf of the trustee of 
an outstanding term. Thwe were se- 
veral 
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vera! terms to be asaif^Md by diffeiient 
tiraateei Ik one doed. The draft bad) 
beem in?epared by a mnvieyaiicert on. 1^. 
pkn recently suggested, of gnoitii^ un-. 
der^leaaes of the several tetms toi ana 
trustee, and then assignmg tbe rever*- 
siona of these tenns ta anothor tniatee. 
The solicitor for one oS the trustees, ob- 
je^ed to this mode as novjd ^nd ualikd, 
and, moreover, as producing no benefit, 
since, as there nnnt be two trustees, 
the old mode of asrigning tl^ first, third, 
and fifth, and so on, to one tirusfcee^ 
and the second, ftnirth, sbdJi, and so: on, 
ta another trustee, would completely 
answer the purpose, and rested on 
established practice. Unwilling how- 
ever to object, if there was certainly 
no hazard to the old trustees, it ber 
came necessary to oonsider fuUy, whe- 
ther 
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tfiier the pltoi Adopted covM be at* att ik- 
jurioud and Baitsafe. I agreed^ tibA as. 
there voidd be still two trusteesi, the. 
pre&Fen^e of this mode to the Iwrmer 
one was not very apparent ; and not to 
have two trustees, but to retain the 
ireversionary interests in 1j»e (dd tmsli^ws, 
was objected to, as the old tnistees 
wished to bfe entirely disdmrged froMn 
the trust; Seeing, however^ no httswd 
or liability from ezeouting the deed in 
this forra^ I advised him to waive his 
objection, taking eare that he only en- 

« 

iered into ote covauynkt that he had not 
incumbered, and not two eav^iants, as 
the draft had been framed. Th^ second 
pD^ronant was an additional liabifity 
whidihewas not bound to incur. But 
during the eonsidecation of this svl^geet, 
itseeQied to wa^ that a pitei utigfat be 
. struck 
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Struck but of this new mode which would 
remove the present difficulty, either of 
there being two trustees, or leaving the 
reversionary interests in the old trustees, 
viz. hy surrendering the reversions of the 
original terms in the freehold. By tWs 
mode you at once preserve the benefit of 
each term separately, and concentrate 
the protection of all the terms in one 
trustee. K the evidence of the first sub- 
term should fail, then the second sub-» 
term will supply its place and avail, and 
so as to the others. But as this amended 
plan, if soundly established, cannot fail 
of becoming general in practice, by 
avoiding the extreme trouble and ex« 
pense which so often attends the tracing 
out the representations to trustees of 
tetms, I shall examine the principles on 
which it rests fully and particularly. The 

questions 



/ 
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questions then to be considered, In or- 
der to ascc^rtain ,the perfeict safety .and 
efficacy of this mode, are two, viz. 



.» 



1st, Whether these sub-terms 
will, to the extent of their 
respective durations, afford 
the same protection at law 
as the original terms, 

2d. Whether the surrendering of 
the reversions of the original 
terms will not produce the 
merger of the sub-temis, 
seeing that if the sub-^jberms 
were in differeiit jpersoM, 
one mighjb be siiirren4^red to 
the other .after the surrender 
of the jeversion^. 

Now, 
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Now, >vA tortile >fiMt qtiemtkm, t%>i8 tii^iir 
tbftt tbe siib-itemi, iwlmsti *pe»feoted %y 
entry, wiH t)ft86 >tb6 ittgd >Mti(le, 'tottJbe 
extent of such sub-term, as fully and 
oeKUaiily as ^the legal estate 'passed by 
■the oHgi&ftl ^rm. (With fespect to the 
'dilti'y, 'it'Oan bemade «tittay tune by the 
■siib-^tefinor 'Ot (his eseotttors, admini- 
strators, or assigns, cuid indeed entry 
after a time would be presumed. How 
^v&ff 'ScMcni is lan >a<ttiial entry made 
<«Mder ally 'mortgage term, afterwards 
■assigned^to attiendJ Abo,  in the case of 
-•a'tehmln reinaiiider, m GtRry would not 
•beiieeiMsat^, as tli!i»<sabk^»nn would pass 
^by w&Qr ^ grant. AdniStlnng, however, 
> the > tieeeMlty ^ ian lehtry, and puttmg 
^e >p<»iift' to >ft8 'Worst, dtSIl it is an ob- 
jection that ean always be obviated 
whenever a necessity shall exist of ac- 
quiring 
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4ulnii^ Hhe paiaeaAoti M iaw iin^r 
-the (sah-ilam. . <An enliry cda be teade 
letady ^iihe, ranii snoh <eHti^ ii^<jghfe 
'tiie'ift^'flbebttfit(rfitke««tA)^vteri&, bytpeon- 
ingithe^egal^estste totileieztieittiiaff 'its 

>lf (it ledBts, is lHHeitO'bo ifegai^ded when 
'^CAet'iigcdnst liie^g^reiKt ■advBMtage (of cnmi- 

2. Withinegdsnl^ to (the>!fteeond {»di&t of 
ihquiiy, it '^£^s,' <ai ddi»rid(^ation» to be 
4te d^ar ^reMlt ^ from' Che ^doMtifie (^'imir- 
'*t^d6r, 'th^ fheifiUiMWdto <i^'the<rever- 
•si(>iis \^oi!M iit>t^ltflfe6t the'rdatil^e >si- 
^tui^eidii' Of (1^e'itob4t^«ttf8 If >V^M)M 'In 
tWM. ^eHdns. rit % 'J«n («fiiti£bifii(ed 

*^ail^>>ihe 'riglAs^df iSiiM i^i^^ iftfid 
^^e 'Is^Hvln «««tt>^tir«fai<the'<^iMon 

of 



I 
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of oertain kgal mddents Attadied to 
j^mes, which have come into posses- 
W>n hy surrender. Thus if a termor 
grants :a dedvatiyeterm^ aad afterwards 
stunenders io the reversioner, who i? :an 
fpfmty tiie infant shall not have his. in- 
fancy against theisub-tennor; and there 
are numerous other cases in Coke pjn 
lAttleton, 33a. (a.) Jn the present case, 
therefore, the reversions wUl, in notion 
.of Iftw, contiQue i» order to presc^e the 
>isn\b-term9 ftom successive mergers: tlds 
result would he quite certain, suppc^ing 
the parties havjiig the sub-terms to be 
clearly m the situajtion of third, persons 
to rthe ^cjehplder ; the .only doubt is, 
whethe^r the siub-ttei^nors, .being trufistees 
for the ffi^eeholder, are to be considered 
a^ thhrd persons entitled :to the benefit, of 
,^tjie, notion^ continuance of ;th^ rey^- 

sions : 
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sion. The prima facie answer to this 
doubt is, th&t this doctrine is a legal 
doctrine, and the law takes no notice of 
trusts, and consequently at law the sub- 
termors would stand simply and solely 
in the character of third pers^is, with- 
out any evidence or notice which the 
court could entertain of their being trus- 
tees for the reversioner. The only reply- 
that can be made to this answer is, that 
the present is a compound question, 
and that in compound questions the law 
will recognise trusts: thus, in a con- 
tract for sale, when the jpoint is whether 
the vendor has shown a good title, this 
is a compound question, and the law 
will not merely look to the legal estate 
and deduction, but require the vendor to 
show that he or his trustees have also 
the beneficial title. So, before the sta- 

z tute 
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tute of uses the law recognised a use as 
forming part of the property of the free- 
holder; and it is now a pending point, 
whether sui outstanding trust term be 
bona notabilia in the trustee, so as to 
require a metropolitan administration; 
and the question in the present case is, 
whether the court would entertain this 
as a compound question, so as to take 
in the consideration of the trust. A 
surrender shall not affect the interest of 
A stranger ; but is the trustee of the suc- 
cessive sub-terms a stranger to the par- 
ties surrendering, when the person, by 
whose direction and in whose favour the 
surrender is made, is the cestui que trust 
of the sub-terms ? This is the point to 
be considered. But as any plan, sug- 
gesting an alteration in practice, rcr 
quires to be again and again deliberated 

upon 
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upon before it can be safely adopted, I 
shall postpone the final discussion of 
this subject to a future number. 

The subject just considered relating 
to outstanding terms, leads on to the 
consideration of another doctrine iu'- 
timately connected with it, viz. the 
s.urrender of outstanding term^ by pre- 
sumption, a doctrine which is at present 
in a very unsatisfactory state ; and any 
attempt to reduce it to some certain 
operation and application in practice 
will, it is hoped, be received with indul- 
gence. 

In order to give a proper view of the 
subject, it will be expedient: to take* 
into our consideration, 

I. The 
z2 
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1 . The nature of the protection of a 
term at law. 

2. In equity. 

3. The nature of presumption ab- 
sttaetedly. 

4. Those cases where there are facts 
for the presumption. 

6. Cases where there ai'e no facts. 

6. Cases where there are facts against 
the presumption. 

7. Where there are facts both for and 
against the presumption. 

8. The sound doctrine to be deduced 
from the several cases. 

m 

1. As to the first point, viz. the na- 
ture of an outstanding term at law, it is 
clear that when lands are demised, or 
bargained and sold, for a term of five 
hundred or one thousand years, by a 

party 
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party seised in fee at law, the person to 
whom the lands are so demised, bar- 
gained, or sold, is entitled to enter upon 
and hold and keep the possession of the 
lands for the term granted, in exclusion 
of all other persons whomsoever, as 
well the lessor, and his heirs and assigns^ 
as every other person. The gi*eat point 

« 

to be ascertained is, that the lessor 
granting the term had the legal estate, so 
that the term is a legal term, entitling 
the lessee to enter at law and to hold 
and retain the possession. Under such 
a term the lessee becomes sole owner at 
law of the lands during the term, and 

« 

can recover and hold them against the 
lessor and all other pei*sons whomsoever. 
All that the lessee should take care of is, 
that he can produce the deed creating 
the term, and, if he claims as assignee, 

each 
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each successive assignment- If he has 
this evidence, he must succeed iu hold- 
ing the lands during the tenn. I have 
mentioned the necessity of this evidence 
' . particularly, because it is not suflScientiy 
regarded in practice. Terms are fre- 
quently assigned which could nol'^ije 
sustained by the necessary evidence in a 
court : now a term, unsupported by evi- 
dence, is of no use; the advantage of 
the term is to give the possession of the 
lands at law, and the right to such pos- 
session, so as to enable and entitle the 
owner of the term to recover such pos- 
session by ejectment ; and to do this he 
must well show the granting of the term 
and the subsequent deduction to him. 
Whenever, therefore, a term is t6 * Tie 
assigned as a protection, the great ob- 
ject is to ascertain, Ist, that the party 

creating 



r- 
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creating the term had the legal fee ; a<nd 
2d, that the creation and <ieduction of 
the term can be proved, that is, that 
the deeds demising and assigning the 
lands for the term can be proved ; and 
that those, which bear, date thirty years 
back, appear to be regularly executed and 
attested, so as to prove themselves ; and 
those of a later date can be proved by 
due witnesses, because this proof will 
be essential to obtain the full benefit and 
protection of the term in a court of 
law- And it is this power of recovering 
and holding the possession during the 
term, which, as already observed, con- 
stitutes the protection: any term, there- 
fore, of which this proof is wanting, so 
that it could ixot be established in a 
court of law, is of no use by way of 
protection. The practical result then on 

this 
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4 

this pointy with reference to the subject 
under consideration, is, that a t6rm to 
protect must be a legal term, carrying 
with it the right to the possession during 
the term. This then is the title at law^ 
viz. the right to the possession of the 
lands during the term. 

2dly. I now come to the second point, 
as to the attendancy of a term in equity; 
and I lay down at once the proposition 
which I hope to establish, though con- 
trary certainly to some opinions, and 
dicta in the books, viz. That there never 
can be any attendancy of a term, unless 
the equitable interest of the term is ab- 
sorbed in the equitable freehold. This 
proposition includes the assertion, that 
no declaration of intent alone will 
either cause or prevent the attendancy 

of 



ON ABSTRACTS. 289 

of a term. The result of attendancy 16 
indispensable from the equitable absorp- 
tion of the term; there is no term in 
equity; this is the principle^ and which 
can be easily illustrated : thus, suppose a 
lessee for ninety-nine years makes his 
will, and bequeaths the term, and af- 
terwards dies without any further act, 
the legatee would take the term; but 
suppose the lessee afterwards to contract 
to purchase the freehold, would any be- 
neficial interest pass to the legatee? 
This is certainly one of the strongest of 
cases ; but yet I put it, and hold that 
the subsequent contract would be, in 
e£fect, an ademption of the equitable 
interest of the term; because, after the 
contract, there would be no equitable 
interest of the term distinct from the 
equitable freehcdd; the termor would 

have 
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have the teiin at law ; but in equity the 
heir would take the immediate and whole 
fee ; the only ground upon which, in the 
case put, equity could favour the legatee, 
would be by being passive against him, so 
as to give him the benefit of the legatory 
bequest; but there is no equity between 
representatives, and the equitable title 
must prevail. In the case of creditors, 
indeed, equity will not act; as if a termor 
at law, with the equitable fee, died in- 
debted, equity will not take the benefit 
of the term from the creditors. But this 
case is an exception. In order to un^ 
derstand perfectly this doctrine, which is 
of essential importance, it is necessary 
to establish the position, that every 
owner of lands has in him two estates, 
viz. the legal estate, or the ownership at 
law, that is, that estate or ownership 

which 
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which enables him to go. into a court of 
law, and, by egectment, to recovw and 
hold, and retain the possession to the 
extent of the legal estate, if in fee, for 
ever; and if for life or a term, during 
the life or term. And, secondly, the 
equitable estate, that is, the right to go 
into a court of equity and compel a con* 
veyance of the legal estate ; and in the 
mean time giving the right to the rent^ 
profits, and produce of the land, so 
that, in point of benefit, the equitable 
estate confers the true and real owner- 
ship ; and the legal estate is merely no*- 
minal, and always subservient to tht 
ownership of the equitable estate. Tins 
division of ownership into legal and 
equitable estates is peculiar to our legis- 
lation, and grew out of the state of .this 
country during the civil wars, when (this 

idea 
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idea being boiTOwed from the Roman 
law) a mode was introduced of convey- 
ing lands to a third person as ostensible 
owner; but upon a secret trust for the 
party conveying. This novelty, increas- 
ing with the necessity of the times, at 
last became so frequent, that the then 
Chancellor took cognizance of it and 
recognised the right ; and this recogni- 
tion laid the foundation-stone of the 
present extensive jurisdiction of the 
court of equity which now so over- 
shadows the law. The right recog- 
nised was, that the profits and bene- 
ficial interest in the land might be se- 
cured and appropriated distinctly from 
the legal ownership of such land; or, in 
other words, that A. might be owner at 
law, and be alone recognised at law as 
the owner ; and aciquire and hold, and 

be 
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be subject to all the legal privileges and 
liabilities of the ownership at law, and 
yet be bound to answer and account for 
the profits and benefits to B. who is 
wholly unknown at law; but whose in- 
terest is within the jurisdiction and pro- 
tection of the court of equity. In order 
to obtain such jurisdiction, this court 
claimed and adopted, perhaps by usurpr 
ation from the courts at law, the right 
to issue a writ of subpoena against the 
legal owner, compelling him to answer 
and account for the profits to the equi- 
table owner; and, if required, to convey 
the legal estate to the equitable owner. 
It was the happy inventioii of this writ 
of subpceoa, capable of being moulded 
to all eases, and unrestrained within any 
defined limits, which has enabled the 
court of equity to acquire an almost uni- 
versal 
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vereal jurisdiction over the conduct of 
individuals as connected with property. 
It now takes cognizance of all such 
cases, except those which are called, 
though strangely, duties of imperfect 
obligation, meaning, in truth, that our 
legislation is too imperfect to reach 
them. But, with this exception^ the 
Court of Chancery comprehends the 
whole circle of human obligation with 
reference to property. The seminal 
principle is, that what a man is in con- 
science bound to do, he shall be com- 
pelled to do; and this principle, en- 
forced by the subpoena and the necessary 
power which every court has of punish- 
ing the contempt of its decrees, brings 
within the reach of the court almost 
every sitaation and charactei* of man 
with reference to property. All unde^ 

fined 
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fined jurisdiction is more extensive than 
any definite system. Now, in the con- 
struction of equitable cognizance, there 
is no act of Parliament bounding its exf 
tent by express enactments, nor smy 
fixed unbending rules, as the rules of 
tenure, which govern the doctrine of real 
property at law; but this equitable juris- 
diction is capable of being extended to 

r 

the full stretch of the original principle, 
that what a man ought in conscience to 
do, he shall do, with the exception 
only above stated of what are called 
duties of imperfect obligation ; and these 
may be safely left to the legislation . of 
Heaven. Conscience, the whispering of 
the pillow, in its ordinary actings, needs 
little aid from man; but' when it puts 
fortb its strength, when, in the « sublime 
personification of Holy Writ, " the beam 

of 
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of the timbers cries out the crime, and 
the stone from the wall answers her;'* 
when the eye of Omniscience is seen in 
every look, . how impotent becomes ail 
human infliction ! 

 

It might at first seem that the statute 
law, or numerous acts of Parliament in 
our statute book, would operate as a 
check to the extent of this equitable ju- 
risdiction; but the Court of Chancery 
does not always feel itself inclined to 
obey either the words, or what one would 
consider to be the natural meaning of 
an act of Parliament ; but either refining 
upon the supposed spirit of the act, or 
upon some collateral principle connected 
with the original maxim, that what 
ought in conscience to be done, shall be 
done, the decisions of equity often con- 
travene 
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Ixuvene the stecogest words; • of acts, of 
Parlifunent. This ino^ of opiewatitia is 
evident in many; instanoes: take (be 
statute of firaudd, which declares ex- 
pressly that no a^^ment shall be valid 
as to land but in writing, and observe 
hbw the ocmrt h4s refined. i^ri< this 
siuqde and deair t^iitctineaftr thvis, il tlmte 
haft been no, writing, but a palpAblft-poirt 
peefioitQancei, the; court will etcedijte; ike 
ngreemeut ; and hence arises? a iiKiltitiMle 
<)f cases and qubsticms ias to what shall 
oe^titute a sufllcieot part pailennanee, 
to tal^Qthe case* as it is termed, out of 
the statute. Again* on imdthar prin- 
dple, with reference to the savne; sta- 
tute; parol evidenee is not- aitodisdili)^ to 
prove or alt^^ the agreemeut; . but. y^. is 

« 

adnjasBible toire]^qi^tli9 equity^; th^lr 19^ to 
ptev«Qt the; xelief ' of tlie cmut: fbr the 

A A executipu 
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execulidn ol the agreement. So-agidii, 
with- refevenee to the registry lustei the 
deciftifiEf of Qhaiioery MTtirefy eohbtt- 
dicts the words ' of tbe act, and evien 

 

contradicts the dedadons'of the (xmrts of 
law upon the same act. *< fliei«^am, in- 
deed, some acts of Parliament of titkt 
imperative nMure which Uie: Court of 
Chancery will adhere to, as the aBBoiiy 
acts; buteyen het« there is a degveeof 
coyness: in aetingf '§i»r though the- «&- 
nAit^ titit wlid]lyiimn«tls.(dl the ^etnarities 
not duly teg^Miered; add tafakes^ them 
mete wa8te^a|fe#i yet the coiui; wiflnbt 
detree them fto be':4elivered up, but 
up<tti «em»j ' vitf. ^MiiOiBiiAtit payi^ the 
jc«i]isldetii^n^ffiobey ^ into cotdt. In 
' som^e > Oases >tde^ Olianeery supplies, rin 
elEbet,'the bfkp^xUclt woiiding< «^ aetfrof 
Pailiame&t^ or at ' leak c(Mstrues< tfa^m 

in 
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i» thai otabridr^'tto tot gi^ ftheth the yei 

infendbdt^ iSidB thte jrixUite df . liwmd 
de^esy wliichi hds theiexceptida of ilfe> 
smeslbr^liepayixieiili^ iiebt%- has isbem 
«3ii»inMd to except c»ly pmctibablede^ 
'iriB^s for tiie payment / oii< t^fiStB. r i ^ In 
takikig^ this Yiew (tf this >hu$6iis )irilic]^k» 
on i#faick the ^vckndbk' vf jcquity .are 
^ founded nf^^abj^et :i8 <inot.4o(! dniiii^mh 
tlbe cDiifse which tiii8>ai]bitihaiBtfta|s:«am 

adii^ti4liie utffity icifiitlni gnikMii c^ 
6kfn;ol ..doetrim^ ivMch: meets tHe: ^- 
fying 4«sei of neir 4natpi6tvi6ki^ 3a? JQtey 
^ttr^j ^(M thit:itfae: jdoebrine; tnayJie 
fpcm time toitlme mDii]^0diiB:exa(ft;pM)* 
fA)rt4&n3to :the CBHetf^ney of tb9;;ii^fi9t- 
:l^oii;' This vfttteni/ howe^er^* ;«Mfftitf^- 
: aa2 ing, 
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ing/ AS it must be admitted to do, on 
l^islatidn, must be indeed most strictly 
and narrowly watebed ; but under the 
ebeck of* publicity, it is perhaps the 
only system which can keep reguhu* 
pace with the ever changing :modtfica^ 
lions of property. How essential then 
is it, that all judicial decisions should be 
public^ and^ publicly reported! 'I%ivafe 
judicial hearings must cease, 6r courts 
of equity will become engines of dread* 
fill injustice. Gertainly in partieuhlr 
cases; public hearii^s iBKimetimes disclose 
the domestic circumstances, of. fattiiJKes, 
which is an evil; but it is oxdy it partial 
" evil yielding to the gceater good. With 
aspect to hew occasional' acts of Parlia- 
" iti^nt t6' remedy the doctrine, no ftct'of 
. FturJIaikienV or set fiorm of words*. .€ttn 

■4 

b€! £raMiedBo as to meet the ever shifting 

variety 
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variety of human tranaactioiis. Such an^ 
anticipatory act is beyond our foresight; .' 
temerity may attempt it, but no human , 
talent can executeit. Take any one bf 
the late adis of Parliamefit, which, ate> 
prospective m their operation, and it 
will be found to come . short of its ob-^ 
ject ; and, in. many instances, to in-r 
crease instead of remedying the eyil.- 
As to any retit>spectiye act, it ought 
never to have passed; no past evil or 
mischief, to be relieved, can equal tha^ 
which ' is produced by the precedent of 
aa ex post facto law. A sound seminal 
pnneipile of doctrine ib^. the best act of 
Parliament. : It has ii).deed sometimes 
occurred to me^ that periodical acts ci 
Parliament, declaring the doctrines of 
the courts, similar to the. ecclesiastical 

canons 
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oanoiurror the Eraneh. eode» migbt be- 
beneficial; / 

A .... • ' . 

T%iere is iiot» parities, a snore jUSb." 
cuH, though at tiie 'sanie time a' ihore 
jileasing crtudy (for the diffici^jr of aiqr: 
stody is always rewordecbiwith a.ipsrbpiM'iv 
tiobaK^ deiighl)y theaiitoi tcace tbe doe^ 
tHA^s ^ eqi^ty, anid tttceztaia how &r 
Ihe ebuA Molv«^Jlh«l%i^, a]|d:h<rr &r 
i^s' '- itp<Am>amiei- piiac^ples- bf equity j 
aiild ii^W!llb(3 6om<^iti^ icMcOlt U^iibdi^ 
ver a&y fa^^iAd pciiK^le'k^ tlie'doiitniie 
bf^te^dtirt-" For ittstiamie/^'on <«r}iat m* 
^io^ IMtic^l^ ^odl^:^tV f(allgir.tfae 
laW'ld «B^ alxt^ doetH^ of let^oostkm^ 

'the s«eitt(te of d^vi«i§l», #h6n,. Hg^/holBhig 
Ml -%'tv^%i»$^ k (botlt%«klceF: ««r<ideatb» 
'aiid-'iibt at the time of making it, the 

absurdity. 
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fftUi) copKiqueiices qi ^is dcfpirioe pould 
have be^n avoids* '■ T^fxft. are* also, 
^(1^19 ca^fB^ .of jiarjlsjbijpwl^^rie the court, 
d^M^ not ^r^liO^ iot va»t^ it is sajd» of 
SH^^cii^mL. oi^biqgryatQ ascertain the 
^^;ta)i);9fl[l.pf ^^^U bs^ H vonld seem no 
giieat : it^ijtJiQni^ str^tcb: of Jurisdiction 
tp frame aa issue to a jury in tlieae xsaaes; 
la.oftllQr instaudes too» tl^e. court does 
99t j^m to .^ve sufficient weight to the 
Origiiild pri]d«i{itesi upon. Avliich 4^6 cowrt 
iim^ is^ founded : IhUSi.in many caaeil.c^ 
niitstoke \hees is: no; k^ef if not supr 
Pfwft^d) by contract ; tmti sunely misttA^ 
ifiself should be a. sii&dent. ground, for 
relie^ias fUQi origpilal!|)rinGi{i]e., Upon the 
whole, therefore, of this rapid; yiew of 
the origin, foundation, and growth of 
:tbe do(@tiriBes at equity, . mtne anomaly 
s^ppws to exist f:. and there seems, also, 

4 

room 
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room for rendering more effeetive the 
operation of the court. A jurisdietion 
80 comprehensive in its extent and ren 
6ned in its- doctrines, requires, for its 
administration, a mind of strong ori* 
^nal tdent, well imbued with the 
study of former decisions; sufficiently 
mathematical' in its arrangenient to 
acfiiei^ to systepi, and yet hot so stem 
as to be unable to bend to the shifting 
nature of equity, in an equal d^ree 
metaphysical and mathemalioal. A mind 
strictly mathematical makes a good 
common lawyer^ but is too rigid to vi* 
brate with the midtifotin:casi» of equity; 
arid a mind wholly metaphysical is fit 
for nothing, hui to disteact the hapless 

'yJOSo^SoOr* 

Ftsw authors, \ also, have traded and 
developed the doctrines of equity, so 

as 
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as ^ Xo i^how tlieir origm and pregiress. . 
TheTVeatise of Equity, by Ballow, i» the 
most scientific book on the subject ; but. 
a new scholastic work is now wanting. \ 
It should contain three p^s^: • 1st, An 
inquiry into the true prindjdes of equity 
abstractedly: 2d, An inquiry into the 
doctrines of equity adopted and^ acted, 
upon in the courts : 3rd, The summary 
comparison aiid result. Amid the mul- 
titude of law compilations which load our 
shelves, a work of this kind would be a 
treasure/ 



I mi^t'Wdl stop heire ; .but there ex- 
ist$ one view in which the jurisdiction of 
Chancery appears in so interesting and 
benign a form, that I am unable to pass 
it by. I mean when it throws its protec* 
tton over indtvidvals jn sitvatioBs eji* 

posed 
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pps^d to imilofiUoBi or pppre^ialcfti. AU 
m^. eyiery one qf , i», pifiB woue orilefis 

noi IflW sjwly. oWhe%:hop»v(st„^r!e 

the owJiriajry teewafetiQjiB of i . jife,; . ft»y; 
graeA: predoknmanoe og^ -^tJi^r.M^. ift 
I^y^oted, : and . the result is. beseficwl ; 

«elfiabne8i»: it adyaisUigfowi m ■. ^ist^ i ja 
AfHiit litifiatiiBuUiisiJbo our joomdnc^*. jvt^cih 
would otherwise become dead aod.dfiii^ 
guid. This fairness of transaction, how- 
ever, is. always J3ligul«itfd by the. d«s^e 
of popKteis^qtioii t0 .tbe sfdfish pixo^iple, 

J^^eof4ed«9AJQ•ft be^eitpeptfid't xan^iitlAt 
s^Qik my hei ' pvmf^ .iTeU. asoertaintid 

,•■.9;; - from 



/ 

J 
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trcaa the ceslrauit \rbiDh' ej3aiB..aa the, 
acting of each iDdiridnal. : Ndw^v' there: 
are many ntm^onslft lifeiin: winch! men 
are called-: upon to act te vtraatees or 
agenta for others ; «nd in all these cases,- 
tjot authorize ixjtoh. peison8i>t6 deal 'with 
theinsdves; for their, owai hebe&Ltiyrooid 
be tD-satnetion: the- taerifice of ihe.tco^ 
According/ then, as :tki& (Hnmterttcti<m 
firflS) .^uity restricts the . capadty of 
acting) : where it £ul9 a^Qg^her^ 4s in 
the case of itim^ees f<pi! 9l|Ie« awtpgnKwe 
aetin^ iit..tfae .cMra^i^. ; of trti^tees . for 
sale,; : ood( aU persotisf employed by thooa; 
and, als^n ol soUcitors wiuhe concerned 
for th^ ^i^Ue^tfi^ - iig^i nefSD^hisag a ^ale, 
idl these' pevsensr «re pKoUUted: ii!«ni 
•eltiog tf>^>:oirv.4efding wi^ ^eedseliieiij; 
the) ciMJWt «^.' opt. adnpit ;9r' &wl$ to lake 
flm^ : noder any ommo^miceai In 
•m; other 
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oliier relative Bituationtt,. where the conn- . 
teraction does not altogellier fail, but 
&ilg.in part only, there the court does 
not prohibit the act; but scrutinizes it. 
with the most jealous anxiety ; and if 
not founded on ^ perfect £wness, will at 
once annul it: thus, in transactions be-*> 
tween the trustee and cestui que trust, or 
guardian and ward, or mortgagor and 
mortgagee, where there are two separate 
parties dealing tc^ther, and conse-^ 
quently some degree of mutual control, 
and yet, from the pa^ainiou&t influence of 
the on^ party, not a due equali:ty ^of 
control, the court ddes not altogether 
prohibit the dealing between the parties ; 
but exerts its influence to secure it from 
undue imposition or oj^pres^on : thus, a 
tj^ansaetion between a tinistee and ces- 
tui que trust must be. scrupulously ftiir, 

or 
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it will be set aside. So in the common 
case of -a mocCgi^Or 'mid mortgi^ee; 
thoi^h a morCgagpetnkiiiadicm, i« per- 
fectly lawMn yet ttferf iBie many amn^^ 
inents wUtfh even ibe mortgagee hini- 
self cannot aaMnt to, because the c<»irt 
siqiposes ' tbe mortgagor, borrowing 
money of the mortgagee,- to' labomr'nnder 
a degree of. neflessity, i^'cimifeqtjeatly 
a meittal j^resttire, wbiieh restrakur tlie 
&ir: eonrse of acting, and. weakens the 
-nocesstary 6otnteraction to tfae.'eondiiet 
of tiie mortgagee, wlncfa eqnky i^ 
qmrds to constitute lair deaMng: thus, 
no afrat^femsnt betfreeniJie mdrtgi^^ 
aiid mortgagee, 'to mabe future hi- 
tereM become priadplit, will be good, 

ft 

except in the caMbof ftdvaaees by bonk* 
£a»r where the opnul^tifie of inakmg^ pie- 
Jjodiciil rests i» ih^r Moounts. is: ac- 

cwdiiig 



m 
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earding totheii* rlgulair inode of dealiiig. 
So;p9;^to'.eiq>eetaxit. hdfcar, :thcy atve vta^ 
aidi^ to bind -AhttB iTev|BC]Bi(Nmiy inle^^ 
eaceept'ifci^fithe ' Auest^i^mali. < It !is r not 
tmvy v^E^'iidriciiodftef inanilfliudies  that 
im)»th«rItfliflegiAy«atd^ {^/etnemthoiq^ 
at'tfa&tbfie hotdfKMMS txuif he'^mSi^an^t 
yet if 4h«fe^ is laasqpilfieupreibdte on tiw 
inindr'of i^tbfer/i tlie eoia* will' rest^un 
the tmaitMiom ' ^ It isr: otitis iHirivorad 
cdatttMttf^ ]^0WierfViit^^e >coiu!t wl^h 
««!«: so beidgflelally- in regalKliiig tiie mu- 
tiiDuil 4ii^i9sa<fB6inr of viteikfi olvaaispeikk 

<t]^; - of ^ . eqoiiy : ii» ^tfioibt-^ fruHS&f^myui oil 
-ivbutd 'be iiai^«esiUe <to;.j«;4faMK«i}tfae 
l8iig9;tecitd^. whiUri'^^doie^: avaiiiisedAado-at- 
-paeit^cbf j»i«Bi>Jiir<kild' fcxbdid i itt^aane- 
-tipiDBrviieKe ')l^emiii8-'w>-^ede>fii^»paied 
to tiiieir iooiid«et,icif it were- not Ifeyr'tiids 

judicial 



• ^ » ^ 

■m a geaeM rtile, thkt^^iare j^- bo eatfe 
iftwiiiiehatit party Id a tmasfioiion' iis- 
'bbui« ittiMler an ^imdue ittfluehee - -or 
•m^tal {KressoM/'biit 'tiie ti»iiM<^ 
bd avoided< >aft to him. In a let&ii ease 
this priiieipk -was acted upon :to ks fbll 
esrteat^ vie. w|iere nutiiey was to b6 laid 
oul; with . the cqiiBeBl €>f > a iuorrfed' wo- 

w 

man ; '^ t^e ntoney was laid out, but iwltk- 

6utJheir consent «t- the tknej i-tbiitlie 

'ttonsented iftenravds,/ : aiUI tlife iimobey 

. wai( losti; ^aobd^.the' : cpmi' Jield^ th^ anb- 

'««($i]eiiS iotesent to lieiinsuiffideat^ «n 

l&e'%roahdyjithat.:dierai\iiui^ a^<^ffeient 

pmivke on the niiii4r in not ^ivteUi^iJto 

retraet ^l|iit/w«8 doiieiithB» iaaBseotiiig 

> JOt^naUy to its ^ being idone. { NnnM^roas 

'^^tfu^ ako^Qire eonstMrtly ocoaiting,x:of 

' 4ctii and eonreyaMes: doiie4Gmd'/rae0a 

by 
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:hy pei^bAs under undue: influende bciug 
set aside ; but at law this, estensive ju- 
riisdiction is not known. Certainly the 
•act of a man lies in -Uie assait of his 

:mti¥i, anditrhere th»ie is no mind th^re 
cmx be^no. a^l eithw at ]gLW or in equity : 

'thus; aoy aet by an idiot, or lunatic 
dtiring his jtunacy, is equally void boUi 
at law and in' eqtnty; buff there is a 
distinction bAwe^d the acts of idiots 
and lunatics; \An idi6t is a being to 

' wJiom the Deity has not imparted any 
mkid« The iAlmigbty could, indeed, by 
a BBshat omnipotence instantaneouidy 

' illumine: the intellect; but this is Upt 
the dOiirse of his providence. An idj^ot, 

; therefore, can never do aoyl^al a$^; 

. any act by .him' Is conclusively bad': but 
a lunatic is a b^ng to whom a tmind was 

i oiigiaally giv^ ; but wfak^h is for the 

time 
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diseased and . suspended ; an act, there^ 
fore, by a lunatic cannot be pronounced 
void k priori. It may have been done 
during a lucid interval ; in which case it 
would be good. In a modem instance, 
a' deed, executed by a lunatic in a mad- 
house, was sustained, having been 
proved to have been done during a lucid 
interval. But these cases require great 
caution, and the strongest proof of 
sanity, or a lucid interval, when the act 
was done. Also in some strong cases of 
duress, where there can be no exertion 

» 

of mind, the act is null at law; but still 
the law is of too stem a nature to enter 
into those shades or degrees of influence 
which, though not amounting to actual 
duress, yet too strongly impress the 
mind to leave the party a perfectly free 

B B agent : 
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agent: these are only cogaizable ip 
equity. 

I shall now return to the immediate 
subject which led to the above g^neirfd 
view and sketch oi the jurisdiction ^o^ 
Chancery, and endeavour to bring, th^ 
principles there laid down to bear upo^ 
the particular subject under considera- 
tion. I have, indeed, extended; this 
view beyond my origuial intent; but it is 
hoped that the discussion will assisjb the 
reader in his examination of the imoie- 
diate subject, viz; how the attendfliicy 
of outstanding terms operates in equity. 



<.- . 



A term is attending in equity wh^tK it 
is held upon trust for the equitable owndr 
of the inheritance. It then attends and 
follows the equitable ownership through 

all 
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all \ks modificatioiis. In truth, kt equ&ly 
there is no term ; it is only the inherit* 
ance that exists^ The equitable term is 
merged in the inheritance. My use of the 
word "mei^er'' will be explained here* 
after. This is the true principle of attend • 
ancy, viz. the merger of the equitable 
term. When this merger takes place, the 
l^al term attends. When this merger 
does not take place, the legal term does 
not attend ; nay, further, cannot attend. 
Without a merger of the equitable t&cm 
there can be no attendancy of the tegal 
term : no declaration of the parties can 
^effect 'it any more than a dediaratioh 
t^an effect the merger itself . Both mer- 
ger and attendancy ai*e the inevitable 
i^al consequences of certain premises: 
iet these premises exist, and merger and 
attendancy are unavoidable; let them 

B B 2 not 
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not exist, and merger and attendancy 
are impossible. No man can cause a 
mei^r by mere declaration. In this, as 
in numerous other cases, the rule is 
not to be controlled by the intent. In 
Scott V. Fenhouillet, indeed, as reported 
in Brown, there are some dicta leaning 
to the contrary ; but the whole report of 
that case is too vague to deserve any re- 
liance. But let iis try the doctrine by 
cases. If lands be limited to A. for five 
hundred years, upon trust for C. — ^with re- 
mainder to B. for five hundred years, for 
his own use — with remainder to C- his 
hemi and assigns ; and there is an express 
declaration, that the term in A. shall at- 
tend the inheritance in C. : here, not- 
withstanding moh declaration, the term 
will not attend; but will devolve on C's 
executors, and be personal assets, be- 
cause there is not and cannot be any 

merger 



ON ABSTRACTS. 317 

merger of this term in C/s inheritance, on 
account of the intermediate term in B. 
The equitable term then is subsisting as 
a term and chattel > interest, and con- 
sequently is subject to all the incidents 
of a term; and, therefore, inevitably 
passes to the executors and is personal 
assets, and no declaration of C. can 
alter its nature or make it part of the 
freeliold. Nothing can do this but the 
operation of merger : but let this opera- 
tion take place; let C. buy B/s term, 
and then it will be as impossible for €• 
to pass his first equitable term by his 
will, attested by two witnesses only, as 
before such purchase it was impossible 
for him to prevent its passing; because, 
by such purchase, both terms are gone 
in equity, and C. has only one imme- 
diate equitable inheritance in possession, 

dev]sp,ble 
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deirisafole only' by a' will with three wit- 
neJsses. This • principle of the ; agency of 
merger in eqmty,/and of its OeHaiQ effect; 
of attendancy, wiH at oncei open the nu- 
miEinyus cases on the niature, indden(ts, 
and Babilities >6f the equitable estate 
after the attendancy. When, there is an 
attend to'cy, the eqiiitable ownership Is 
a fi^ehold with all the qualities and in- 
dents of a freehold, requiring a will with 
three witnesses, and is in all respects 
real estate. - When there is; not cm/. at^ 
tendahcy, the equitable bwnershi|> is a 
term, with iM the qualities: and incidents 
of a term, and in aU respects persoiml 
instate. To' put one of the 8bx>i;gest 
cttses of each hind. Jjandsr^are lin4ted 
td'A. for five hundred years for his lown 
use; Yetnainder to BC in &e. Ai^Bpiftkes 
hifitSt^iU and ^yes thig : term, la^d tth<sn 

contracts 
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contracts to buy the fee, and dies. Here 
no equitable estate will pass by the will, 
because by the contract the term merged 
& 4^uity, and A. had in equity no term, 
bat only the inheritance in possession ; 
and though the tenn passes at law, yet 
A/s l^atee will be a trustee for his 
heirs. But; suppose lands limited to Ai 
for five hundred years, -for Ms own use; 
remainder to B. for five hundred years, 
for B.^s own use; remainder to C* in 
fee; and A. to make his will, and after- 
wards contract to buy d^s inhentance^ 
and to die, A;'s will passes the term 
both at' law and in equity^ because the 
conti^act did not mei^ it, on account of 
the intermediate term in B. But let A. in 
the last instance, contract of purchase 
also B.'sterm, and his will then would not 
pass his original tenn in equity , .because 

by 
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by the purchase of B/s term the obstacle 
to the merger of the .first term was re* 
moved, and both terms merged, and C. 

became equitably seised in fee. And 

« 

this result of A/s original term not pass* 
ing in the first instance, and passing in 
the second, is beyond any control of 
the intent. The strongest declaration in 
either case will do nothing. 

But it will be said. You suppose, as 
indeed you have already stated, that the 
legal and equitable estates subsist dis- 
tinctly at the same time in the same 
person. Certainly I do; and I appre- 
hend that the decisions in equity cannot 
be supported or reconciled on any 
other doctrine. I am aware of the case 
of Selby v. Alston, 3 Vesey, junr. and 
the broad universal proposition there 

laid 
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laid down by Lord Alvanley; but though 
I think such proposition not warranted 
by the case ; and indeed that the case 
in itself involves an express contradic* 
tion of it, as I shaU presently show ; yet 
the conclusion hereafter drawn by me, in 
summing up the present practical doc- 
trine of surrenders by presumption, will 
not in the least contradict or interfere 
with that case, or with Lord Alvanley^s 
proposition. It is, however, important 
to go more fully into this part of the 
doctrine. Now the true and geniune 
doctrine which I contend may be legiti- 
mately extracted, cold drawn, from the 
various decisions in equity bearing on 
this point, and considered with reference 
and analogy to each other, is, that in 
all cases the owner has in him, in con- 
templation of equity, the legal and 

equitable 



kuL 



^ 



322 ON ABSTRACTS. 

equitable estates distinctly; and that 
even Selby v. Alston, while it expressly 
determined that the equitable estate was 
e^rtiinguished in the legal estate with re- 
ference to the descent, yet admitted that 
the devise of the equitable estate conti- 
nued, notwithstanding its extinction, 
and consequently that the equitable 
estate was not extinguished with re- 
ference to the devise. How it is pos- 
sible to reconcile these two results I am 
unable to determine. Selby and Alston 
was this : T^iere were father, mother, i^ 
son; the father contracted to pui>chase 
lands in fee, and died intestate before a 
conveyance. The equitable fee came to 
the son, descendible ex parte patern^. 
The lands were^ after the father's death, 
conveyed to the mother' in fee upon trust 
the son. The son made his will in 

the 
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the iifetime of . the motfaer, haviiig then 
the equitaJtde estate oidy, and devised 
the laBds to a c^Msrity. Hie mellier 
died intestate, . : and the legal fee de- 
scended to the . son (from her, and was in 
hhn descendible ^x parte matema. HeM 
that rthe dfiseent of the legal fee extin- 
guished the equitable fee; and the will 
bebg voMtunder the mcirtniain act, the 
lands descended to: the maternal heir. 
Now it will be Observed in this case, that 
the iroy arasuUing Of the devise under 
the inorhnain: act, shows that it was not 
revoked by the descent ; and, aa^a ne- 
cessary cdnseq^ence,^' that ithe equitable 
estate: O0ntiimed&>cvthe pmpose- of the 
devise, Iiararawaj^lbatXord Alvmi^ 
laysidownilto )b]»fidi £rect preposition^ 
that in. all ^owesrwherie ,ib& d^aL)iand 
eiipuftablib^ estatesiaie rjeottm«iMu^ 

unite 
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unite in the same person^ the equitable 
estate merges in the l^al; but it is ma- 
nifest, from the operation of the very de- 
cision itsdf on its own £EiCts, that he had 
not circumspected all the consequences 
of such a doctrine. His own decision, 
in truth, destroyed his proposition ; for 
the decision recognised the devise, and 
the devise being of the equitable estate 
before the descent, and continuing good 
after the descent, the equitable estate 
was, at least for this purpose, contmu- 
ing after the descent ; and, therefore, 
this case itself establishes the proposi-* 
tion, that for one purpose at least, viz. 
for a devise, the equitable estate con* 
tihues. But to put the common case, 
occurring daily, and supported by all the 
authorities ; viz. A. contracts to buy land 
to be conveyed to him in fee. He makes 

his 



J 
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ft 

his will, and devises the equitable fee. 
Afterwards the legal fee is conveyed to 
him in fee strictly according to, and pre- 
cisely commensurate with, the limitation 
of the equitable fee. This is not a revo- 
cation; but the wiir passes the equitable 
fee, which shows that the equitable fee 
was not whoUy extinguished by its junc- 
tion, with the legal fee; for it is not pos- 
sible in equity, any more than in law, to 
devise an after- acquired estate. The 
will then, not being revoked, must pass 
the equitable fee in thfe devisor at the 
time of making the will, that being the 
only estate which the will could pass; 
and, consequently, such equitable estate 
was not wholly extinguished by the legal 
fee. The legal fee is a superaddition to, 
and not an extinction of, the equitable 

m 

fee. The conclusion then, when the 

legal 
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legal and equitable estates are eommen- 
surate, is, that though (if Selby v. Alston 
can be sustained) the equitable estalie 
is extinguished for the purpose of de- 
scent, it is yet continuing for the pur- 
pose of devise. And lastly, the whc^e 
doctrine of revocation of devises in equity 
is founded on the- separate existence of 
the equitable estate : as the doctrine of 
the non^revocation in equity by a mbrtr^ 
gage in feie, but of the r^ocatiou by a 
contract, nay ati absohite revocatioil» tM.^ 
withstanding the subsequent abaodoci^ 
ipentef the contract,, and the sttongefiit 
intont agunst a revoeatiba ; 9Xid above 
aU,. of the non-revocation of tte devise 4i)f 
the equitable estate by the subsequent 
oonvc^yaiioe of the legal estate. It ts 
not then too nftudi to say> thfli; tiotewhole 
atialogy of equity bears against the de- 



. ' • 
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cision of Selby afid Alst6n, or rather 
against the broad pjfdposition laid down 
by Lord Alvanley, that wh^i the legal 
aiid equitable estates are comtnensurate 
and rest iii the same person, the equi- 
table estate is extinguished. 

. But in every case of a partial imion of 
the legal and equitable estates, viz. where 
they are not commensurate, I am support^? 
fed by all the authorities in saying, that 
the two estates subsist distinctly at the 
same time in the same person. Thus, if 
lands are timited to the use of A< and 
his heirs, upon trust for A. for life, re^ 
mainder for B. and the hehs of hi6 
body; A. has the equitable freehold 
distinctly in equity, and a recovery suf«- 
fered by B. on the freehold of A. 
would be effectual; but if lands are 
limited to the use of A. and his heirs, 

3 upon 
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upon . trast for B. for life, remain^ 
der upon trust for C. and the heirs of 
his body; a recovery suffered on the 
freehold of A. would not bar C/s entail/ 
though a recovery suffered on B/s 
freehold would. This shows, that in 
the first case, A. had the equitable free* 
hold so far distinctly from the l^[al, that 
it was suffident to suppcHt an equitable 
recovery in analogy to a legal recovery. 
Again : if lands are limited to the use of 
A. and his heirs, upon trust for B. for 
life, remainder upon trust for A. and the 
heirs of his body ; a jrecovery suffered 
on the fi-eehold of B. will bar A/s entail. 
So if lauds are limited to the use of A. 
and his heirs, upon trust for B. for life, 
remainder for C. and the heirs of his 
body, remainder for A. and his heirs; 
a recovery by B. and C. will bar A.fs 

remainder 
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remainder m fee. In each of these casm 
the legal and -eqiatahle estates snbisist 
distinQtly in the same person* The equi« 
tal:^ estate is clothed with the legal es* 
tate, and protec^d, not extii^iahed, 
by it. I^iese cases, too, bear against 
the proposition, th^t a tnan cannot be a 
trustee for himself; fo^, iA ^ these cases 
ci a partial ownership of the equitable 
estate, he is trustee to that extent for 
^bodself. But, in truth, in many cases 
a man is trustee for himself, if lands be 
limited to A. for one thousand yean^ 
With remainder to B. his heirs and as- 
signs upon trust for A. his heirs and 
apsignuB ; here A. is trustee for himself; 
he haA the term at law and the inhe- 
rit^ce in equity. If he makes his w{U 
with two witniQSses, the tM!in only i>as^s 
at law ; but nothing in equity. If he 

c c dies 
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dies intestate^ his executora are tnisteeii 
of the term for his heirs ; one set of re-^ 
presentatives trustees for the other. I see 
no greater difficulty in making the mafer^ 
nal heirs trustees for the paternal ; cer- 
tainly not so much as the breach in the 
consistency of the doctrine, whidi thb 
pfesent decision of Selby and Alston oc*- 
casions. 

I may. here stop to advert to the ope- 
ration, of an outstanding tain in pre- 
venting doiwer or curtesy. It has caused 
much wonder why an outstanding term, 
as it iprotects 4 purchaser Irom dower 
when the term is assigned to his trustee, 
shouldndt equaMy j^rotect him wh^i not 
assigned. Undoulitedly it would seem 
that jbhe tnere assignment can effect no- 
thing, except so far as the form of an 

assignment 
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iu»signmeihtlha» ibeen liafi^y deddekt to 
foe necessfUy^-^and our ultm i:ever(9nce 
to the resiiltiibf a^oase abd n<k id its 
principle^ to the lihd' akid not the keb- 
nel^ - matkes^ m mibdittb-tc^ritoy abtnird 
result. E^ery caoe bpiitains t#o in-opch*- 
ties^^ibe principle . of the decision^ .and 
the^ applic»tion • of tlrerjjrinciple.: The 
Upplicadqa may be :gbod or bad, fruit or 
leaves ^^' but the principle is iltie sap from 
which we grafl; ** Every principle/' skyss 
LordBaeony'^ contains an endte»s power 
of semination/' In following cases,^ then, 
we shi^d follow the principle of the 
case and not its mere result. Now, with 
reference to this doctrine of «n outstand- 
ing term pit>tfe«Jting ^ froin ' ddw«, tHe 
triie wonder is, not why an imassijgiibd 
teirtn should ndt protect $is ^^11 as an 
assigned tcf^m ; but, 1vhy any tenft^ shbuld 

c c 2 protect 
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protect at all. It is too late now to 
contend, that dower attaches on 'an 
equitable estate; midtq>Iied cases have 
determined that it does not, and this is 
certainly the settled doctrine. As, then, 
this is the siettled doctrine, how can 
dower at all attach, except subject to 
the term? Dower can only attach at 
law, and at law the term is precedent. 
In equity there i» no dower ; an eqm- 
table inheritance iin possession is not 
subject to dower. Upon true principde, 
then, according to the settled doctrine 
of dower not attaching on an equitaUe 
estate, every term assigned, or not as- 
signed, ought to protect, for every term 
is precedent to the estate, upon which 
alone dower attaches. But it is not so 
tnth curtesy. No term ought to pro- 
te<A from curtesy, because curtesy 

attaches 
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attaches on an equitable estate; and 
assign or not assign the term at law, the 
equitable inheritance still remains en- 
tire, subject to curtesy. Upon prin- 
ciple, then, it is apprehended that 
there ought to be this distinction be- 
tween dower and curtesy. 

4 

But it will be asked whether I mean 
to state, that the principle of meiiger 
is adopted in equity through all its 
i^onsequences ? I answer. No. It is 
the peculiar quality of equity, as con- 
tradistinguished from law, to act within 
a cirde, and stop short in the adop- 
tion of any principle when it reaches 
the equitable horizon. The law, on the 
ccmtrary, pushes on the principle unre- 
lentingly, without any regard to the 
eonsequeiMses. Thus A. absolute owner 

in 
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in fee, seUs to B. for a very inferior pxk0, 
but not amounting to frauds A. refuses 
to coavey» andB. files a bill; the court 
would enforce a specific peifomianee: 
But suppose A. a trustee far sale» 
makes such, a contract^ the court would 
not enforce a sale^ fOr it would be, a 
breach of tnist by B. and therefore 
against equity. So in the case of mrager, 
when it would operate against equity; 
thfe iciourt would fielieve.r This ds Buf* 
Scient for. my present purpose. ^ . jl shall 
hereafter, in anothcfr . place, «>iisidier 
more fully how far relkf dan be'.ob* 
tairied m equity inicais^s of imiergelr. - - 

Before, how^ver^ I dose tfaifiliitecond. 
bead, though, already loiig contiiftied, 
it' is< necessary to adt^ert tof the ' ipLpresr 
sion roften oeouning^^&i the imofes^tol idisr 
rf annexing 
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anne^iig the lerm after ito. appendancy ^ 
but J apprehend^ that a term once ap* 
p&^lAy and consequently merged in 
equity, can never be revived, and, there- 
fore, that the did term can never ;be 
iSasannexedi The owner may create 
anew tehn in equity; but he cannot rer 
vive the old one. Thus, if the termor 
assigns the term by the diretetkm c^'B. 
this direction will be the creation of a 
.new: term; the direction is ian equitable 
4l$mise upon the same prindlpfe as acou* 
tract is im equitable conveyance; but 
the .old eqiutable term is not revived, 
.^^npa^i wh^ the boolts speak of the 
-ffisannjexing of the term^ ; they meim the 
fite^QOf of A aew;t«rm in equity,, or the 
alienatioQ^f the equitable ownership,, to 
^ ih? .«xt4^nt ^dthe residue of the old term' ; 
but not ' the revival of the oW equ>uble 

term 



336 ON ABSTRACTS. 

term in specie. I am now come to the 
close of this second head, and the con* 
cbisions which I submit are legitimately 
dedncible from the above discussion are 
these : Ist, That the doctrine of mei^er 
is adopted in equity in cases where the 
equitable owner has the whole beneficial 
estate: 2d, That wherever the equi- 
table estate of the term merges, the 
term at law is necessarily attending in 
equity: 3d, That the intent operates 
nothing; but, independently of all in- 
tent, there can be no attendancy without 
mei^r, and there must be attendancy 
with merger: 4th, That the l^al and 
eqintable estates subsist distmctly in the 
same person at the same time, when the 
two estates are not commensurate: 6th, 
That where they are commensurate, 
yet the equitable estate, if devised be- 
fore 
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fere the incorporation, will continoe then* 
after for the purpose of the devise : 6th, 
Tliat an equitable term, onee merged in 
equity, cannot be specifically revived, 
though a new term may be created out of 
the equitable ownership to the extent of 
the residue of the old term. 

3d. As to the doctrine of presumption 
in itself. 

Presumption is the inference of the 
effect of various collateral causes, in 
the absence of direct proof of siic^ 
effebt. Tou cannot prove the effect 
itself; but yon can prove obtain con- 
current causes which you infer must 
produce that eflSeict. Thm you cannot 
see the focus ; but you see the ccmverg- 
ing rays, and from them you infi»* the 
focui9. In many cases this presunqption 

raises 



raises or prodtitesa hig^buor ^grte of 
moral: oeHainty tlfiui positive evident; 
for all evidence is only probability, va? 
rying from its degree according to the 
clearness of the' deposition, tbe natnife 
of the fact depos^, and th^' character 
of the deponent : but stilly let .the dti^ 
position be most clear, the fact tangible 
and evident to the senses,: and th^ de- 
ponent Cato himself, yet. the result 
would be only high probability. Ttius, 
then, positive as well a$ pre'snn^tive 
^videikee, concunring infthe transaction? 
of life, present only balances of pK^ 
habilities ; andfrom the imperfect nvXm^ 
of .positlT^e eYidenotr; ^pKMimption i&e* 
i$uifratiyai6rds'!greateif. nuval oertainty 
of tbe^ vfaet, ^because it afbccbl gte^er 
pit)ofof tbejsuceoUnding^ c0ncurr^ f9«U» 
lUiHuarrwIM tfac( iinresumptioD of; ther/aOt 

is 



I 

ig . foimd^. . Positive .en^ente.wBy he 
sometimes fisihricated ; fbut {iteBumpftiva: 
evidence, presenting a circle, fif minute: 
independeM circumstances, unconnected, 
between each other, but ooncumng m 
raising the presumption, is scarcely; 
possible to be fabrieated. t Such, theuL- 
is .the nature of .p;:esumption9. in Jt8el£: 
Furtfatt : presumption is the< result of 
evidence, and a <|uest»on for the ocon-) 
sideraUon of a jury: certainly, in* sojae 
cases, the evidence is simply ne^Eitiv)^ 
and then the result would seem ratine a 
l$gali0Pitst;nKftion,%;but it is difficult to 
mark the predse line of distinction, \aQd 
in most cases; some law and fact, are 

M 

mx»dy «md- tb^refoie aU. quesUaii»/:c€ 
. piresiimption . are left .to a Jury. : Baft, itris 

|K>rU»ce ia owr :pr««leiitlii^pii|!y)» thfflt.w 

'.■";.'>'" (':) fact 
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foct proved by presumptive evidence^ is 
as much established as a &ct proved by 
positive evidence. If the actual sur- 
render by deed of a term be shown, the 
term has undoubtedly ceased : now sup- 
pose the deed of surrender to be lost, 
and its existence to be proved by col- 
lateral evidence^ stUU when proved, and 
the fact found by a jury, the term must 
be equally ceased. Again : suppose no 
deed of surrender can be proved; but 
such a period has elapsed since the dor- 
mancy of the term, without any recog- 
nition of it, as the law says, shall amount 
to a surrendw; and the jury, on the 
evidence of imek lapse of time, without 
any recognition of the term, find the term 
surrendered ; is not the term equally 
defonct.as if it had been surrendered by 
ideed ? If, then ^ the law says, tbat a 

dormancy 
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dormancy d twenty ye^rs shldtt consti- 
tute a legal surreadsr, you have only to 
prove this dormancy, and the jury are 
warranted, oa. that evidence, to find the 
legal surrender accordingly. Now; when- 
ever the evidence is complete,, the sur- 
render is effected, and the verdict of a 
jury is not necessary. A jury only find, 
that the evidence is conCip4ete. If the 
fects eidst; the legal result equally exists; 
whether there be a verdict or not, as any 
fact equally exists the moment before, 
as after, the v^dict. The juiy do not 
make, but &id, the fact^ It is the evi- 
dence that sustains the fact ; and if this 
evidence is perfect, the fact equally ex- 
ists, whethar it be afterwards before a 
jury or not. The verdict of a jury is only 
a formal authaitieation of a fact proved 
by evidence, and. esdstio^ the mooiipnt 

such 
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^ueh 6^^^i«bc6'e3:|$ted; /rben, as totfie 
presuihplSt'^ Hutrender of an outstandSng 
t^rm^sr-'fibon ast^ ' evidence irbiuih. 
raises 'ttie presiitiiptibn' exists, thepre- 
^utnpdiWfif Is r«dlt«4i^as sdonm theitimls 
df dori^atyey itfiSdi tWiiraK says o^oants 
to a siiitettd^, \^ elafMsed^ the sii^rren- 

t 

der i6' ^ff^otedt and: the term ceases. % 
take it td be- ixf^putable/ tkat if a tenb 
be surrenderedrit has ceased i aad that 
WhetheV^ fhe stirireiider be by deed, or in 
law, makes no (fifference: if there beo 
surrender, the term is' gone Wheia«ver, 
therefi>re,' a ^ tersi '^ has been ddnnani for 
a period which th^ law sa^'^lafi tttftowit 
M a sunri^der) that t&tm is s«ivendbred, 
ipso (HHt>i by sui^ loj^sBt and behig «)»- 
irend^dvisfgbne foid'cannbt be rtfHywtj 
and no sobseiftiefit assi^imeift 'in wdrds 
df that term cad eotistitute an 6perati<fe 

assignment 



amignmeiit in! eflbdc^ . if.thfe jmyfindva 
tenn surrendered by presumption^ cEii it 
be assigned afterwards? K not, what 
pfevents tlia^ sisirignment ? 'Not ; \M Ver- 
cHct <|f tibe jury finding tbe ^inimptioni 
but the iltots do wfaiflb it- is fouiMl if 
thete had been iia verdict, the presumpr 
ticm would h$m equally eixistedw' Th^ 
verdict of a|ttiy authenticate^ 4;h^ fCMit, 
but does not produce it* Suppose in tiie 
case where the jury found the {Mrespnied 
durreii(|er, theiNB had been no^traal^icopld 
there have been . an effisctual^ assignment 
of the term ? If hot, and I concei^m net 
XfoTy if it were so, there coiild be'iio.prd- 
sumption withotJt a verdict)^ then an^as- 
sigtiineni will b€^ Equally meflfebtti^ whece 
the faets ^raise the^|)^a$Hb|^ieii ^of a sur- 
renderf^ whettier there liail beieu A vercfi^t 
or not. This ailment will be brought 

to 
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to bear on Doe v. I^oott, hereafter con- 
sidered. 

 * 

Tlie conduciioiis, then, from this third 
heady ace»-rr 1 st» That a surrender by prc^ 
sumption, is a quartion for a jury : 2d, 
That the jury do not raise the presump-- 
tion, but oiaJiy find it ; bnt the evidence 
jm^ the prenmnption : . 3d, That, when 
the eddence sufficient to raise. the pre- 
snn^on.exfets, the prewHBirtion is 
. equity raised, whether found by a jury 
or. not : 4th, That the moment the pre- 
sumption is raised, the term ceases: 
•5th, That affa» a term has ceased, by 
the presumption arising, such; term , \& 
not ciipable of being af^eirwards assign- 
^ ; but is, in kgal eflS^ct, as much gone, 
as if actually surrendered by deed^ 



As 
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4th, As to the doctrine of presump- 
tion, with reference to the first class of 
cases^ viz, where the facts are for the pre- 
sumption. 

Now in these cases, the presump- 
tion takes ejBfect without regard to time, 
and may arise as well within one year, 
or five years, as within fifty years : in- 
deed the recency of the facts strengthens 
the presumption, because the proof of 
them is fresher. These cases are, where 
an actual surrender has been made^ but 
has been lost, or is destroyed ; but you 
can produce evidence to prove its having 
hem made, asi — an entry in the attor- 
ney's book,— of charges for making the 
9urrQiider, — evidence of a person that he 
was witness to the execution of the deed, 
— and other collateral facts ; and, indeed, 

D D this 
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this clasB indudes g&neraXLy all .oases 
where, though you caimot prove the pa*» 
sitive fact of surrender, yet you prove 
other facts which produce the same de^ 
gree of certainty. Such and similar cases 
ease cases whero thero^ is evidiMoe to 
jHresume aft actual surrender, and upon 
which the jury woitld fin^ the actusi 
surrenda* accordingly. 

2d^ As^ to the Mtcoiid cIims of cases^ 
viz. where there are no facts, eitlier f&t 
dj^ against the probability of the actual 
surrender. 

tim' ts a class of a dUfe^^irt^ naCoM 
ttcm, the preceffiag: these- torn ea$^ 
of pure o|»^raftioti of tittee, and^ Ute 
question is piine^«^ l&gsi^i ^ tlK 
oidy ftcte to be pro>(ree^ are the tapse of 
* time. 
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iim, ^d tli«l tnHrxIt ddttttaiii<^ of* 'die 
t(dtti: u|)iMi thefdfe fdctfi the I^^ c6li- 

refidef at the terai. The casei^ thdi, 
^f hitt tMs elass, aife estchisively such as 
trheite the tbcm hda^ neVer been itfirs^ed 
td attend, never been u$i^» or Tecognii^ed 
at {ffi wiUi relation to the hiiheritance, btif 
was created fbrsbmie pat^ctflar collateral 
pt^ofte, and has renit&ced donnant ftctti 
tBe C(l>ni|)te^on of «ach purpose, sinc^ 
tvldcfa, a certa^ number of years hai^ 
d!apsed ; and the «(A^ pracilf^ (jues^dn! 
is, whsft is the number 6f years, d¥ period 
t^d^ the law fli^es to con^itute ^ It^ 
iurrehder. Nowliie period ix^d is tWfehVjr 
y^My by analojgy to the statu*te of^siAi^: 
arid hi «(H cases Where the drigiyi pi#- 
pdi^e or trust of a term ^as b^cfld Aillty 
s^isffed, oi' disdiarg^d, and such eVeht 
dkfi be distinctly proved, ^eh dn mdd 

D D 2 event, 
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event, the term will become dormantly 
attendant; and if twenty years elapse 
darmg such dormancy, such tem. wUl by 
such lapse of dormancy, ipso facto, cease, 
as effectually as if it had been expressly 
surrendered on the expiration of such 
twenty years j and that equally, whether 
such presumptive surrender be found by 
a juiy or not, for it is the evidence that^ 
founds the presumption, and the evidence 
equally exists, whether brought before 
a jury or not. This class, as already ex- 
plained, comprises only cases of pure and 
single operation of time, and therefore 
will apply only to the following probable 
Instances in practice; as, 1st, where a 

» 

mortgage for years has been paid off, 
and the express time of payment can be 
proved, and there has been no recog-^ 
nition whatever of the term, and no dis- 
ability in the termor, and twenty years 

hftve 
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have elapsed, surely such term ought as 
certaiiily to cease, on the expiry of the 
twenty years, as if it had on the day of 
such e:s^iry been expressly surrendered 
by deed ; and any subsequent assignment 
in words of such term» should be merely 
in words, without any operation in law. 
It would be making the law a strange 
fickle doctrine to hold that a term could 
be presumed to be erurrendered to*day, 
and revive, and be assigned, and ope- 
rative to attend to-morrow. 2dly, So m 
to terms created by settlements, or wills^ 
where there is no proviso of cesser, but 
where the purposes of their creation are 
satisfied, twenty years' dormancy will 
amount to a surrender. 3dly, In truth, 
in all cases where the purpose of creatipg 
the term is satisfied or discharged, and 
the term has never been declared or as- 
signed to attend, but has remained en- 
tirely 



am m aw?*acx& 

ikfify (knMstt for t^^y y««^ t-^r 

the Imai it,, timi wfe^t tlw^ piirpp«(99^ «| 

1i^ iweendewd. 

But it inll \» vxgddt tha^. %lm p>et 
sooipHoii hj ^Bo^, vill be xa»^, ooiy 
$Ki md not against, ihea oiro^r <pf 
the inbentanoe. It us ^HsiJt to di9r 
mrev «qr sDund princEpl^ ob "^Mii^ 1M» 
diatinatHm qui teA, beosuae less Urnrn' 
Mvenlgr! yem* vin wA m ^ayMa^wtmmt 
». j/axauaop&ttk m &¥oiir of Ike «wmif 
^M ih» iidberatapeev it ohmioI be^ tftuensr 
Icne, owni? ft* tiie {nii(Masai of ^tkeb 
<diat the firesumptioB bokis. In ^uHt 
vrasoa mn^ apply; as strongly to ni^e- 

« 

teen 
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teen yeftt«» *» to twehty years; nor 
<^n it be on rnxsomil of liie owner of the 
inheiifiiln^ b^flg th4 4^siui que ^nuA of 
lite tei4Q,4aid thii-efere M dw^ nfdme: of a 
tiaani m ^&\. tso tte tetnuor, «o as to 
oondtme tlte^ poj^sds^ion to 4)ei nnder tbe 
teiitt; Ibttyi wouM ejtclude all prestti&j^ 
tion ^hat^ear^^dlnoe It is adttfertfy tb 
<every ptiatAph^ w pi^suMe "^at to hat^ 
«eaj3ed^ whi6l tli« ^ftrtleis' outs pc>s$fiiiii<oh 
has been oontkdOiUy «Kt^fiorUng| besidts, 
it li tfiffiottlt^ to londharstan^ tow a term 
eaif in a amtt of JDsiAee be j^ve^miied tb 
lia^ bi^ii 4a9«i]dcMMi t0-day« and to- 
ftUdtrcN^ 'bw net up kt» intdofer tbe poa- 
Mse^M. I USL miilbte^ th^refbte, to lay 
itmn ttdf cHMinction fta tliJb preBump^ 
tibn «rf tttutttbdeM bet«fe^ cwstB for and 
against th# ^ywser df the inheiitanoe. 
The trad gwrand is, that after a> lapse of 

twenty 
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twenty years without amy recognition o( 
the terni) it shdl be presumed that the 
reversioner did not mea£i the term to 
continue, but left it to cease by pre- 
sumption, and that twenty yeara have 
been fixed as the period for the com- 
pletion of such presumption, by analogy 
to the statute of limitations, barring out- 
standing rights as to . leaseholds after 
twenty years. To admit that the pos- 
session of the reversioner is in the nature 
of a tenancy at will under the tenA, is 
to exclude presumpfion altogether in 
every case, whether for o{ against the in- 
heritance, and whether after twenty years, 
or a hundred years, for such possession 
would carry with it a necessary coa- 
tinuation of the term. It niust be strictly 
remahbered that the cases which I speak 
of are those where the term has never 

been 
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been assigned or declared to attend ; but 
left to itself after the purposes of its 
creation have been determined, and with- 
out any evidence of intent to preserve it 
as an attendant term. The short re- 
sult then is, that there seems no real 
distinction in principle between the pre- 
sumption of a surrender for or against 
the inheritance, because the same rea- 
sons of the possession being consistent 
with the term, which would exclude the 
presumption in the one case, would 
equally occlude it in. the. other ; and the 
reason assigned by Lord Ellenborough for 
the presumption in fevour of the owner 4^ 
the inheritance, viz. the effectiug the pur^- 
pose of justice, equally applies to the 
period of nineteen years as twenty-ime 
years^ and therefore cannot be the true 
reason. But there will be uiged thecase 

of 



(C 

«( 
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of Doe y. Seottt 11 Bast, in v/iash 
Lord Eltenboroii^ lays dawn the (Ss^ 
&icti(m, s^^jvug^ "* There was na pur^ 
^* pone «f Jottioe to be aneinered hy pre-^ 
^^ «ii9iiilg ft Burrendet in ilus oase^ nor 
^< wa» it &r the iotereet of the oivkier ^ 
'^ the jcohaiftaiice to liaT$ such a pre* 
^^ sumption made: it night have been 
Ids JBtooition to keep aliire liie tenni, 
ittd to faaTe it assigBed to a trustee to 
^^ attend the inheritance/' Nov, in the 
first placOj^ I do not apprdiend iimk pre- 
ftnn^rtion is mised for efecting an ab^ 
straieted pin^ose of justiee; hot » a 
prohabiiitjr^ actual or legal, of the &dt 
itadf^ this k evident, firom t^p»esun|)i^ 
tioQ not arising till the ful period of 
tnrraty years. l£ the purpose of ^tice 
alone was the eanse of the presumptlofQ, 
then it would be raisable by t^i or 

fifteen, 



I 



ON ABSTRACTS. 366 

fifteen) aa by twenty ^jiesn ;, but twenti^ 
yeuB eiaae iOonstiiMke the unaltemble 
peiiod for xaiaing the preamnptioii. In 
J>oe v« Calf«rt, 6 TmmL 171, Sk J. 
Mansfield expresidy si^, ^^ I have nefver 
^* known a case m which a shorter time 
^* than twenty yeara has been hdd suffi- 
^^ diratt to ^rottnd the presunqiUon cif a 
^^ surrender^ and that is often too short 
^^ a time^ for many tkieies r^ce^yts and 
^' documents may be losi;. But it is 
^' eno«^ to say, that twenty years is 
^^ the time presoribed by act of I^fia- 
^^ ment as a bap to an (^eetment, by an 
^ analogy to which the doetrine of ]^e- 
^< SHmption haa gone ; and we mi^M as 
^ well say, presnmpticHi m^ht be raised 
*^' by five yeam in assmapsit and thMie 
^yems in trespass, as eighte^ yeaafs 
^^- ife ejectment.^ But in the very ease of 

Doe 



ii 
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Doe V. Scott^ Thompson^ Bafcm, states, 
^' that though no notice had been tak^i 
" of the term from 1761 to 1802 (51 
years), yet the owner of the inherit* 
ance having then joined with the re- 
** presentatives of the termors in ex* 
^^ ecuting a deed, in which it was re* 
^^ cited, that the term had not been sur* 
*^ rendered, he thought that was suficient 
*' to warrant him in the opinion which 
" he had delivered at the trial/' This is a 
new view of the doctrine in the case, dif- 
ferent from liord flllenborough*s reason- 
ing, and comes nearer to what is appre- 
hended to be the true doctrine of pre- 
sumption. Baron Thompson rested the 
law on the posterior declaration of the 
parties, operating to annul the implied 
presumption by time, and to continue the - 
term. It will be. seen hereafter, that an 

assignment 
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assignment to attend^ 6t any trust or de- 
claration to attjend, will exclude the pre- 
sumption of a surrender by time^ because 
such trust or declaration necessarily im^- 
plies the continuance of the term; and it 
' is clear, that sueh a trust, or declaration, 
made dburing the twenty years will prevent 
the presumption by time; but the true 
question here is, whether a posterior de-. 
claration,. tffter the twenty years have 
elapsed, and the presumption apparently 
taken place, will retrospectively annul 
the presumption? Certainly if an actual 
assignment, or declaration to attend, was 
made, during^ the twenty years, though 
not produced till afterwards, still it 
would prevent the presumption ; can^ 
therefore, the intent of continuing the 
term be raised by a subsequent decla- 
ration, so as to rebut the presumption ? 

In 



•1 
I 
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!bi«omd caseS) postetior act» will be proof 
of prioi'eyentai as ike McetfA of itnt after 
m 6ae, but for the period before the fine 
wes levied, wiU proVe a teeettold. to wap^ 
port the fine $ but the general prili^le 
is, that p08teri<Mr aicts witt ndt op^te 
j e fa t wup edtivety s tfatu, A pisrctus^ by a 
&dier in the name of a^ eon wm opd-» 
Faife B» an advanceitwnk, mdiMl n^tftted 
by aoBse oontcnpdraneoiB dedMeHoii > 
no eabsequcnxi <iBoha»tioii ir&t avtfH. Sd 
ti4nie odraekit by alndied vfei&tsb. lo>tls^ 
layhig oat of ti»tt>«Aotiey i9 «i6«$^ia<y; 
BO8iibflet|aenfc'0inl8ttfilt>tt^ltlviUI'i^ AMfA 
otiMr ease* itr calttfof ^ tiiei-ciMiH be tixlh 
ihitilB^ tbto » ^dibbe^tiienlr HecWktiba, 
imtliout w»meet)iiietaip«>ilaiiedtt8 tti(rek% ^f , 

id^ted; ll»»-it w«Md deffiroy ttA <k>)f^d6tiee 
iu^to^ Msoftts^ if «hey #fei« o{)!en fd Be 

varied 
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Yfiried by sabseqiiest d^fltations. Ad*> 
mitling, there£biie» tltat Batob Thomp* 
son put the case of Dae v. Scott u^oo 
stsrig^ ptindple^ diffiuently 6om t«i»« 
heupA EUei]|K>roc^ contidered it, yet I 
submit tbat tte princi;>l^ did tm war' 
mot tiio dedsion, and that ty» case 
(tamot b0 8u«ttih»0d at law i^pikhaitt the 
Htaoy! authorities which have held, that a 
femfsr, after ^eaty yeatti" donna»ey, that 
K without any oontkiidng trust or dettla^ 
ration ofsktendancy, idiatt be surrendered 
byt|n%tmnp1|on; a»d c^ would ift^^ ft 
should be dear, iIm^ whet a temr ia 
once fluri^^dered, and consequently 
eeased, if caimot be revived by^miy post" 
hfsmous deelarafion. I wotdd addf u f^it 
w<di^ as to f his expressibtt^ **aWni!mfdS 
** the inheritance.'^ Tlds^xpi^eMion tte^s 
e!!tti^^aselyineotveet^ aad^itaineeHnectness 

appears 
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appears to have led Chief Justice Ab- 

4 

bott into an error in his judgment in Doe 
y. Hilder. The expression " owners of 
inheritance'^ means all the reversioners 
after the term, that is, all .persons seised 
of or mterested m the reversion: thus, if 
9 term isi assigned to A. his executors, 
administrators, or assigns, upon trust 
for B. his heirs and assigns, . and to at^ 
lend the inheritance; and B. afterwards 
deD999es to C, for a term, C. the second 
temior becomes a reversioner, or one 

« 

qf those who aj^e meant hy the es^res^ 
jsion '^pwners of t^e inheritance,'' that 
is, in &ictf cestui que trusts of the term* 
Nqw, in Doe and Hild^, where such a 
case occurred, ^^ the presumption was 
mi^ie in favour of the second tennor, 
Abbott, Cl^ef Justice, urged it as a 
case where the presumption was against 

the 
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the owner of the inheritance, suppoi^ing 

that the worda meant, the freeholders for 

 

the time being; but the real meaning 
is, the cestui que trusts of the term, or 
whoever claims any estate or interest in 
the reversion after the term. 

r 

I would wish, therefore, to fix the 
doctrine on what appears to be the right 
principle, viz. that, notwithstanding Doe 
V. Scott, there is no sound distinction in 
the application of surrender by presuibp'- 
tion, between cases for or against the 
inheritance, because every reason which 
has been urged for its applying when for, 
but not when against, the inheritance fails. 
With respect, however, to the safe acting 
, in practice in cases of this class, till the 
doctrine is finally settled by a sound de- 
cision after due consideration and ar- 

£ £ gument ; 
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gument; and also indeed in all other cases 
considered in this discussion; //ml shall 
endeavour to point out fully and clearL}! 
in the summary of the whole doctrine. 

3d. As to the third class of cases 
where there are facts against the pre- 
sumption. 

This class includes those c^es where 
the term has been expressly declared, 
or assigned upon trust to attend, or 
on its original creation, if created for 
a particular purpose, is directed, on 
such purpose being satisfied or dis- 
charged, to attend. Now I take such 
trust, or direction of attendancy, to 
amount to an express prohibiticm of a 
surrender, till the trust or direction be 
afterwards rebutted by any counter de- 
claration or circumstances. If the trust 

had 
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hdd been in so niany Miprj^, th^^e teinn 
should not cease ofc be ; surrendered, but 
attend and pjoteetj^, then it will be ad- 
mitted that a suirend^r would haye been 
prohibited; but is not the very trust, to 
attend tod protect^ of itself equally pror 
hibitive ? for how can the tenn attend tod 
protect unless it be contiquing, ^4. A^'t 
suirendered? and: therefore the, dpr 
daring,- that it shall .sattend an^ prp- 
tect, is tantamotini to decl^iptix!^ t}mt 
it shall not be smreud^ired) because, 
if surrendered, iti^t^ii^not- aii;t€pd -and 
protect. I submit, th^refoi^,tjbat every 
express trust o£ att^ni^aney , J^, ; a ;4j- 
rect prohibition of a : suirrfender; by pr^- 
sumption, till sudi trust^is cebutted by 
counter &6ts; and what th^sei epunter 
facts are, and ifae weight, tod influ^^ce 
to be allowed to them, will be considered 
in the 4th class of cases infra, when 

E E 2 circumstances 
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circumstances both for and against the 
presumption exist. The present class of 
cases, viz. those only where there are 
circumstances against the presumption^ 
are. in practice, generally the momng: 
1st, When in a family title of regular 
descent, or devise, without any sale or 
mortgage, or other alienation inter 
vivos, a term has been once assigned, or 
declared upon trust, to attend however 
far back, whether for twenty or one 
hundred years, yet such trust, amounting 
to a continuing intent against . the pre- 
sumption, and there being no .counter- 
intent rebutting it, will effectually resist 
th^ presumption, and the term will con- 
.tintie : 2dly, When, in either of the two 
instances mentioned in the last class of 
cases, the term, though never assigned 
nor declared upon trust to attend, is 
yet excepted or recognised. in any con- 
veyance. 
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veyance, as contmuing within twenty 
years after the commencement^ and 
dormancy, this recognition wiU rebut 
the ccMQtinuance of dormancy^ and bring 
down the existence of the term to the 
time of the recognition : 3dly, So in all 
cases where the course of presumption 
before the twenty years are expired, is 
stopped by any act, declaration, or evi- 
dence whatever rebutting such presump- 
tion. 



4th. As to the foiolh class of cases, viz. 
where there are facts both for and against 
the preaumptioiL This is the important 
class, aiid involves the cases which ge- 
nerally arise in practice. I shall first 
shortly recapitulate those cases which 
are not included in this class, and then 
come to those which are included. Now, 
first, those cases are not included where 
an actual surrender has been made, but 

is 
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is lost, and the evidence goes to prove 
the actttal surrender: 2d, Ncnr those 
cases 6f pure operation of tiii^ with*- 
oilt Wiy coQateial eirenmfittantie bearing 
im the prestMiptibn: '^3dly, Nor those 
eases x^ere the facts rebut the pi^uttip^ 
tion jdthoiit any cotiifter-evidence; but, 
4tMy, ;lhose' eases oiiiy where there 
exist facts and cireuikist&nces botli for 
aM against the surrender. Now sudbi 
facts as may be considered for the sur- 
render are, 1st, Lapse of twenty years 
of upwards without the term bdng acted 
upon cir reboguised i 3dly^ A isubsequent 
' 4enn acted and relied upon £pr'att4ati4ancy 
iudd l^otection, without any notieC' of the 
j^i^o^^erm: 3dly, Alienattofis Of tl(e inhe- 
-riti^ficexidtho^t recognStib^ thcitenn. 
X)h %he oth^ ha3id,^si;i6b fiUM;^ as 'may 
1)6 considered against the tfufr^nder'i&upe, 
1st, An express trust -to i'iit«end:.8dl^^ 
Itecdgnition <^ ' the teWn 'Utt tfee eonttey- 

^iiqe 
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ance af the inheritanee: Sdly, No sub- 
sequent tenn to pMtect. These totm the 
ptixuApBl (Jh*Gubistances, both for and 
agafaist the stin^iider, ^hich oeeur in 
this class of eases -^ and it is ki the ba- 
lancing of these conflicting circum- 
stances, and in determining the scale of 
greater we%ht, that "the difficulty lies/ 
But it will he objected at the outset, 
thfat an express trust of attendancy can^- 
nbt be rebutted by any presumption, be- 
cause, after a t^rm has been once as- 
irigned to attend, nothing ^idll cease % 
but an actual surrender/ It is necessary, 
therefore, to fix this point before the 
distinctions lu^ stated. Now, first it is 
clear^ that every term upon trust to ^ at- 
tend is holden upon trust f(»* the owners 
iof the Teversion expectant on the teito. 
Such owners are the cestui que trusts of 
the term, and are as competent to call 

for 



368 ON ABSTRACTS. 

for an assigmnent of :tl^ term from the 
trustee, as the cestui que trusts of the 
fee are competeut to call for a convey^ 
ance of the fee. Such owners may, if 
they please, the day after the assign- 
ment, or at any time, require the term 
to be surrendered. The attendancy of 
' the term, then, is not of that indelible 
nature as to be unalterable. An actual 
surrender would of course cease the 
term* 2dly, As, then, the term may be 
actually surrendered by the direction of 
the owners of the reversion, notwith- 
standing the prior trust to attetid, so 
also it becomes capable of being sur- 
rendered by time if, and when, the con- 
tinuing nature of the trust is stopped: 
thus, if the owners of the reversion were, 
by some deed, to declare their intent 
to obtain a surrender of the term ; then 

the 
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the lap86 of twenty years from this time 
would amomit to a presmnption of a 
surrender ; because these twenty years 
would run from the period when the 
continuing nature of the trust stop* 
ped, and then the term would be open 
to presumption. 3dly, Whenever, though 
there is no express declaration of intent 
by the owners of the reversion, to obtain 
a surrender of the term, yet other cir- 
cumstances exist which demonstrate the 
intent tantamount to a declaration ; the 
term, notwithstanding the trust of at- 
tendancy, will be open to surrender by 
presumption. The inquiry then is,— and 
here we come up to the difl&culty, — ^what 
are the circumstances which will be suf- 
ficient to demonstrate the intent ? This 
inquiry brings me at once to the discus- 
sion of the case of Doe v. Hilder, which 

has 
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has caused such a tnnmlt amoi^^ coa-i* 
veyancers, and of the anunadvemoas 
which have been ihade by Tarious judges 
on the decSsioii in that case. And in 
order to go tfarbtigh this discussion satis^ 
fiactorily, it will be necessary to state the 
case of Doe v. Hilder, from the report, 
so £bu; as it regards this pointy and also 
the animadversions on it, verbatim. The 
case of Doe v. Hilder as to this point 
was thus. 

DoCf on the demise ofPutlandf against Hilder^ 

2 Barn, and Aid. 

Ejbctmbnt for a certain 'piede of marsh' land, situate 
at the parish of Hur8tnioncem» in the county of Sussex. 
At the trial before Park J^, at the last Spring Assizes for 
diat county^ the following facts appeared in evidence. In 
I8O89 Richard Newman, being indebted to the lessor of 
the plaintiff, executed a warrant of attorney to confess n 
judgment to the amount of 4000^. The judgment having 
been accordingly entered up, was revived in 1818 by scire 
JadaSf and a writ ofdegit issued thereon. An inquisition 
was taken under this writ on the 13th March 1818, by 

which 
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which the premises in question were extended as one: 
moiety of the heredltiimeiits df Riohtfd Netrman, in- the 
possession' of the defendant. The defendant, in 1816, be« 
Connie tenant to. Mrs. Sarali Nevrman^ to whom^' in that 
yeori her son, Richard Newiuan, had conveyed his life- 
interest aiid'hia retetrsiob'in the premises as a security for 
a debt, without any notite^if^lhe judgment signed in 180S. 
No netiee to quit had bebn giveir ta the defendant. In 
176i, a regukr 'mortgage term of one thousaiid years was 
created by R'ancii Hare Naylor, then the.owner of the 
fee in* these and- other premises of greater value, and se- 
Teral further charges were made pireviously to, and in the 
year 1770. In 1771, Naylor devised the estate to trustees 
to sell; In 1779, they sold and conveyed these premises 
to John Newman in fee, and the term was assigned to 
WilKam Denman, his executors, kdininistraton, and as- 
signs, in tYuiBt for John Newman, his heirs and assigns ; 
and to he assigned, conveyed, and disposed' of, as he or 
they should direct and appoint; and inihemsan kiW and 
until such appointment to attend andnoait upon thijreehold 
and mheriianee of the tameprehUsei. The estate descend- 
ed from John Newman to his nfephew, Richard Newman, 
who, in October 1814, on h^ marriage, settled the estate 
to the use of himself for lile^ with remainder oti^r in strict 
settlement. On the i7th March 1819 (after the com* 
mencement of this action), John Denman, as«tb<i>Mn and 
next of kin of WilUam Deiimafl, who died intestate in 
1810, toblL out fetters of adiliinistrAtioQ^ lind hy a deed, 
dated 19th March 18i9j'by the di¥ectk(n of the devisees 
of Mrs. Sarah Newman, who had died in 1816, assigned 
the term in the usual and regular way to a trustee for 

them. 
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them, and to attend the inhieritance. The deed creating 
the term in 1762, was produced by a purchaser of the 
larger part in value of the estate comprised in it. The 
deeds of 1779 and 1819 were produced by the defendant. 
Two questions were made. Firsts that the: defendant^ un- 
der these drcumstances^-was entitled to a notice to quit. 
Secondly, that the outstanding term put an end to the 
plaintiff's c«se» the legal estate being thereby out of him. 
The learned judge was of opinion against the defendant, 
on the first point ; and as to the second, he directed the 
jury to presume a surrender of the term. The jury having 
accordingly found a verdict for the plaintiff, Gumey, in 
last Easter term, obtained a rule nisi, for setting aside the 
verdict, against which rule cause was now shown by 

Marryatt and Abraham for the lessors of the plaintiff. 
They contended, first, that the jury were warranted in 
presuming a surrender, where the purposes of justice re- 
quired it. Here the term had been taken no notice of from 
1779 till 1819, just previously to this trial. And yet there 
were many intermediate conveyances, and one marriage 
settlement executed. In support of this they cited Doe 
V. Pegge*^, Lade v. Holfordf, Doe v. Staple j:, Doe v. 
Scott $, and Doe v. Wright ||. 

Gumey, Comyn,^and Sugden, contrli. 

As to the second point, this differs from any of the 
cases cited: for there the presumption of the surrender of 
the term was made in favour of the owner of the inherit- 

* 1 T. R. 760. t BiUl. N. P. no. J s T. R. 684. 

§ 1 1 East, 478. li 2 Barn, and Aid. p. 710. 

ance. 
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ance, but here it is to be made against his interest. Any 
thing which clogs the free alienation of property is detrl- 
mentaly and therefore the court ought as far as possible 
to protect the interests of . purchasers. It was for this 
purpose that these terms were introduced, viz. to protect 
the estate in the hands of a purchaser from the effiect of 
mesne inciunbrances, Evans v. Bicknell *• It is said that 
no. notice is taken of this term in the marriage settlement 
of. 1814. But it is not usual to do so. A 4erm is not 
usually assigned either on a devolution of the estate from 
ancestor to heir, or on. a marriage settlement ; when onc6 
assigned to attend the inheritance, it is considered- as 
slwajn assigned for that purpose. The case of dower has 
Always been considered as .the excepted case, and was so 
'Stated by Lord Eldon in Maundrell v. Maundrellf. Ais 
:to the possession, the question is, whether that has been 
Jnconsistent with, the exbtence of the term, Keene ▼• 
.Deardon:|:. Possession is indeed evidence of title, but 
. not whether that be a legal or an equitable title. And die 

owner of the inheritance being considered as tenant at 
.will to his trustees, his possession is the possession of the 

trustees. Freeman v. Barnes §, Dighton v. GreenvilJ. 
. Here there has been. nothing inconsistent with die sub- 
, sistence of the term. And if the mere lapse of time be 

sufficient, it will become a difficult question hereafter to 
. ascertain how often a term must be assigned in order to 

rebut the. presumption. of its being surrendered. This 
doctrine will in practice be found extremely inconvenisnt, 

* 6 Ves. 184. t 10 Ves. J. 246. I 8 East, S48. 

$ 1 Ventr. 83. 1 Sid. 460. S. C. 1| fi Ventr. S29. 

and 
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«nd may pr^udice m«9y titles whieh ar0 at pv^seni con- 
sidered as good. Her0 too the circumstances relied on It 
J)c0 ¥« Wright *t of the de^ being in jthe possesiiicm of 
the.ow^tf of the .inhmtanoe, do not occur. Tl^y also 
cited upon tbis .point Doe. v» Sybouni t» Goodlitle ▼. Moi^ 
gan^».and WiUonghby ▼. WillOugfabjf. 

• . - . . •. 

.. Abbott C. J* BOW ddirered the opinioa of the court. 
This was an action of ejectment tried befose my broihte 
Eari at the hst>assties for the coun^ of Spamc. The 
title of the lessor of the friaintiff was upon a judgnent re«> 
covered in the year 1606» agkinst Richard NeWman'fo 
SOOOf. and.« writ of elegit .and m^isittdn tberenpoa k 
the year 1S18» finding Richard Newmim seised in Ae of 
the premises in question. . . It was farther inw^ that the 
delbndant occupied lihe land as a-tenant/and had deoUrsd 
diat he. considered it to beloi^ to Riohaid Newman^ and 
had.deliyeDed,to him d notice of the jodgtiient Teeoitedlln 
June IBIS ftom the lessee of thephuntfff. On tbe^iwuit of 
the deteidant» it was proved that wi the ^Sd-Jtm^fTMy 
Francis Ham Naylor^^had eoB?eyed'the premises in ^^iies- 
tiont int^ntUof to Thomas Carteryfor « termi of coe^toH- 
sandyears, .by way ofjmovtgagw for securbg die suol of 
60002. That in the year 17T9> the mortgage war pdd oif, 
and:deeda were tl|en. executed^' wherbbyi in ^Act^lhe 
term was assigned to William ^Bemnan in triifltlbr John 
Newman, a porcdiai^ of die premises, and' |o aiteiid'the 
inheritance^ That in the mohtfa of October 1814, the 

 « Barn, and Aid. p. 710. f 7 T. R. 9- 

X 1 T. R. 756. § 1 T. R. 77«. 
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s«td Richard N^wn^an^ to whqni, the premises had .de? 
scended from. the pjurchaser John Newman, n^ade a setr 
tlement upon his intt^ded mamage, whereby he conveyed 
the. premises to trqsteps and their faeir^ to the, use of him- 
aielf for.liiSet witb a remainder to. his ii^l^ded wife for life, 
remainder to the i^i^w of tb^ inarriage* and reversion t9 
himself io fee^ That in the . year, Ji&16, the said Richard 
Newgmn and bis.w^ecxmTey^d their life estates, and his 
reyer^ion ip fee» |o Sit^^ Jj^ewmaoi.the m9th^ of Richard, 
9fl a .security for. ^$S^,; whiqb appears to. have been 
money. then due.frQm.l^|i(^.tQ.hert. IJ^t Mrs. Newmao* 
iixe mother* died; in. the^year 13J7» baving pr^viovisly de- 
Tiaed her. Ipten^st to Bome otber -relations. Tbat^ Willjain 
Penman, to; wbom the term had; beon assigned in Urusif, 
to.aUen^ the 'inhj^ritanc^ ^ aforesaidf died, about :four 
years .ago^.aini that on tiie .19tb March last^ his son top]c 
out.admioifltration tO:bim# and executed a deed» purport- 
ing to be an assig^imeol of diei tennto a peciion therein 
naraedt invtfust for the, d^isea$ of IMbrs* Newman, :the 
mother* Upon this evtdence> two que^tioos were madeat 
the trU ; .whether the term might be presumed to have 
been jinrrendered and mei^d in, the mheriMmcjerimd if 
it might noti ;then<ii4iether it was a trust within the lOlth 
section of tiie statute of frauds, oo as^iot to stand in :the 
way of the; execution on thce judgmetit/. 7be i^ai:B«d 
judge thought this a- case in whicb ajwry migbt prepiume 
a surrender of the . teim ; and the .matter being accord- 
ingly left te them« they found that th^ tei^in had .^been sur- 
rendered. A motion was afterwards made, for a noa-ft^t, 
according to leave given by the Jeaimed judge ;. a ride to 
show cause w»s granted, anid<(he. matter argued before us 

very 
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very fully and ably. The same two points were made. 
And with respect to the statute of frauds, a further point 
also : it being contendedy first, that the trust of a term of 
years is not within the 10th section of the statute; and, 
secondly, that if it be, yet in this particular case, the sta- 
tute would not help the plaintiff, because the termor must 
be considered as a trustee, not for the debtor^ but for the 
devisees of Mrs. Newman, at the time of issuing the exe- 
cution. Upon these points, however, it is not necessary 
for us to pronounce any judgment, because we are of 
opinion, that in this cas^, a surrender of the term might 
lawfully and reasonably be presumed. It b obvious, that 
if such a surrender had been made, it would probably not 
<be in the power of the plaintiff to produce it, he being a 
stranger to the particulars of the title which his ddi>tor 
had in the land. The principal ground of objection -to 
the presumption was, that such a presumption had, in no 
instance hitherto, been- made against the owner of the ini- 
heritanoe; the former instances being, as it wsfs flaid,'dl 
case% of presumption in favour of such owner. Bat this 
proposition appears to be too extensively laid down. One 
of the instances in which it has been said that a surrender 
shall be presumed, is the case of a mortgagor setting up a 
term against his own mortgagee, and this is said generaHj, 
and without distinction, between a mortgagee in fee or for 
years. But if such a term be set up i^ainst a mortgagee 
for years, and a surrender presumed, the presumption is " 
made against, and not in favour of the owner of the' inhe- 
ritance. It is made against his interest at the time of the 
trial, but in favour of his honesty at the time of the mort- 
gage ; for if. the term existed at.the tilQe of the mortgage, 

he 
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be <»ttgbt in JiQnesty to have fiecuced the benefit of it to 
the mortgagee at that time, and not to have reserved it id 
his own pewcJi as an histrument to defeat his mortgage. 
And opon the same principle on whidi a sunrender is pre- 
sumed ID the case of mortgagor and mortgagee, we think 
it may reasonidbly be presumed in the present case ; though 
the principle is i^plicable not to the judgment creditor, 
but to other persons. One of the general grounds of a 
presumption is, the existence of a state of things, which 
may most reasonably be accounted for, by supposing the 
matter presumed. Thus the long enjoyment of a right of 
way by A. to his house or close, over the land of B., which 
is a prejudice io the land, may most reasonably be ac- 
counted for, by supposing a grant of such right by the 
owner of the land : and if such a rUght appeakv to have ex- 
isted in ancient times, a long forbearance to exercise it^ 
which ttust be inconvenient and pr^udicial to the owner 
of thehouas or dose, may most reasonably be accounted 
for, by supposing a release of the right. In the first class 
of casea, therefore, a grant of the right, and in the latter, 
a release of it> is presumed. Where a term of years be- 
comes attendant upon the reversion and inheritance, 
either by operation of law, or by special declaration, upon 
the extinction of the' objects for which it was created, the 
enjoyment of the land by the owner of the reversion thus 
become the ceitui que trust of the term, may be accounted 
for by the union of the two diaracters of cestui que trust 
and inheritor, and without supposing any surrender of the 
term ; and tiierefore in general such enjoyment, though 
it may be of very long continuance, may possibly furnish 
no ground to presume a sunrender of the term. But 



378 ON ABSTRACTS. 

where acts ore done or omitted by the owner of the inhe- 
ritancey and persons dealing with him as to the land, 
which ought not reasonably to be done or omitted, if the 
term existed in the hands of a trustee, and if there do not 
appear to be any thing that should prevent a surrender 
from having been made ; in such cases the things done or 
omitted may most reasonably be accounted for, by sup- 
posing a surrender of the term ; and therefore a surrender 
may be presumed. We think there are such things in the 
present case. In the year 1814*, Richard Newman the 
debtor, and then owner of the inheritanee, made a settle- 
ment upon his intended marriage, which took place im- 
mediately. Upon such an occasion the title and title-deeds 
of the husband would probably be looked into by profes- 
sional men, on the part of the husband at least, if not on 
the part of the wife also ; and notwithstanding the asser- 
tion of one of the learned gentlemen, who ai^ed this 
case on the part of the defendant, and by whom we were 
informed that it is not usual, on such occasions, to take any 
notice of an outstanding satisfied term; we cannot forbear 
thinking that such a term always ought to be, and fre- 
quently is, in some way noticed, either by the deed of 
settlement, or by some separate instrument; because, if it 
be not noticed, and the termor be not called upon to as- 
sign the term to the uses of the settlement, nor any decla- 
ration of trust made of it to those uses, it may afterwards 
be made an instrument of defeating the settlement. The 
title-deeds usually remain with the husband; and if he be 
driven by necessity to borrow money, he may meet with 
a lender who has no notice of the settlement, and may by 
handing over his deeds, and obtaining an assignment oi 

the 
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the term to him, and other conveyances, give to him a 
title that must prevail both at law, and in courts of equity, 
against the settlement. The supposed practice of taking 
no notice of outstanding terms on such an occasion, ap- 
pears to have been insisted i^pan before Lord Hardwicke, 
in the case of Willoughby v. Willoughby, as applied to 
marriage settlements and purchases. But that very learn« 
ed judge, in giving his judgment in that case, says, he had 
inquired of a very learned and eminent conveyancer, and 
could not find that there had been any such general rule. 
And he afterwards proceeds to say, ** Where the assign- 
ment has been generally in trust to attend the inheritance, 
and the parties approve of the old trustees, they may safely 
rely upon it, especially in the case of a purchase or mort- 
gage, where the title-deeds always are, or ought to be, 
taken in ; for if he has the creation and assignment of the 
term in his own hands, no use can be made of it against 
him. Such instances as these may account for the prac- 
tice in many cases, but cannot constitute a general rule.'* 
If in the present case it had appeared, that the deeds re- 
lating to the term were delivered to tlie trustees of the 
marriage settlement, as one of the securities for the settle- 
ment, the case would have stood on a very different 
ground. The marriage settlement, however, is not the 
only occasion on which we think it may most reasonably 
be supposed, that this term, if existing, would have been 
brought forward. It appears that in 1816, the same 
Richard Newman, being then indebted to his moth^, and 
desirous of giving her security for the debt, prevailed upon 
his wife to join with him in conveying to her the interests 
they derived under the settlement. Upon this occasion, 

F F 2 ^ 
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an afldgnment of the tenn, or li delivery of the deeds re- 
lating to it, wQuld undoubtedly hare been mo«t important 
acta in favour of the mortgagee, because they would have 
protected the mortgagee againat any subsequent use of 
the term to defisat her mortgage. On both these occa- 
sionSy therefioreythe term, if existing, could not have been 
wholly disregarded, without either want of integrity on 
the part of Richard Newman, or want of care and caution 
on the part of the professional men engaged in those trans- 
actions. We think it more reasonable to presume a 
prior surrender of the term, than to presume such de- 
ficiencies. It certainly might not unreasonably be left to 
a jury to consider to what cause they would attribute 
these omissions ; and this was done at the trial. It is true 
that an assignment of the term was taken a few days before 
the trial for the all^^ed benefit of the legatees of the mort- 
gagee, Mrs. Newman, on whose behalf we were informed 
the present cause was defended. But this tardy act can- 
not be of any avail, and leads not to any presiimpti<ni. 
The assignment was made by the administrator of the 
person in whom the term had been vested ; and the ad- 
ministrator would probably be ignorant of any previoaa 
surrender made by the intestate. The time for dealing 
with the term, on behalf of the mortgagee, was the date 
of the mortgage. An actual assignment of the term is 
more regarded than its mere quiescent existence. It will 
defeat the title to dower, which its existence only will not, 
according to the case of Maundrell v. Maundrell, 7 Ves. 
jun. 567, and 10 Ves. jun. 246, and the cases there dted. 
These observations respecting the settlement and the 
mortgage, receive additional force from the consideration 

of 
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of their dates. They were both long subsequent to the 
judgment, and they are the acts of a person materially in- 
terested in protecting the land from the judgment, and 
excluding all questions on the subject of priority or other- 
wise in the case of the settlement^ for the sake of his 
intended wife, and the issue that he might expect by her, 
and in the case of the mortgage, for the sake of the mort- 
gagee, to whom he was so nearly related, and who was 
evidently a favoured creditor. And it cannot be denied 
that an actual assignment of the term would have been in 
many respects more operative against the judgment, than 
its mere existence. In the case of the mortgage, it would 
have put an end to all question on the Statute of Frauds, 
by making the termor specifically a trustee for the mort- 
gagee before execution issued, according to the case of 
Hunt v. Coles, 1 Com. Rep. 226. For these reasons we 
think the verdict ought not to be disturbed, and the rule 
must therefore be discharged. — Rule discharged. 



The animadversions by Mr. Sugd^n 
on this case now follow *• 

*< It will at once be observed, that this is a stronger case 
in favour of the existence of the term than that which we 
have been considering. There was no circumstance which 
pointedly called for an assignment of the term before the 
period when one was made ; for an assignment is never 
made by reason of descents, or of a marriage settlement. 
Previously to the sale, therefore, the presumption could 
not on any reasonable ground be let in ; and if not, such 



* Sugden on Vendors and Purchasers, 6tb edition, p. 420. 
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a presumption ought not to have been made at all. There 
could be no doubt which ought to be preferred, the pur- 
chaser, or the judgment-creditor. The latter obtained his 
judgment on a warrant of attorney, lydd slept on his secu- 
rity for ten years, and never had a specific lien on the 
estate, but a general security riding over the whole of the 
seller's property ; whereas the purchaser not only bought 
the estate itself without notice of the incumbrance, but 
had possession of all the deeds relating to the term, to the 
possession of which he was entitled as a purchaaer. That 
circumstance alone, even as between two mortgagees of 
the estate itself, both of them equally innocent, would 
give the better right to the one holding the deeds *. As 
between a purchaser of the estate and a mere judgment- 
creditor, the rule applies with irresistible force. The pur- 
chaser, therefore, clearly had the beU^ equity; and the 
presumption of the surrender, without any evidence upon 
which to ground it, let in the judgment-creditor on the 
estate in the hands of the purchaser, although, according 
to equity and good conscience, the creditor had no title to 
rank as such. The presumption too let in the jw^^menU 
creditor on the estates pr&oidedfor the mfe and chUdren by 
the marriage settlement ; Jbr the term could not be presumed 
to be surrendered against the purchaser^ and in existence 
for the benefit of the voife and children. And yet gentle- 
men in very great practice never knew an instance of an 
attendant term being re-assigned on a marriage, and have 
suffered hundreds of settlements to be executed without 
requiring such an assignment; so that the provisions 
made for very many families may be deeply incumbered 

* Staqhope V. Earl Verney, 9 Eden, 81. 
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If this new rule is to be foUowed. It will not 'be con- 
tended that the subsequent conduct of the purchaser of 
the life-estate ought to a£Ebct the wife and children of. the. 
seller; and yet it Is undeniable that the circumstance of 
the purchaser not taking an assignment of the term was 
relied upon as a strong ground in favour of the presump- 
tion. The assignment was made by Denman's adminis- 
trator, who was regularly such as next of kin, and not a 
mere stranger 9 procuring a limited administration de bonis 
narif for the purpose of assigning the term. 

<' The above decision powerfully attracted the attention 
of the profession. An ejectment was afterwards brought 
by the Newmans and Denman, against Putland, who re« 
covered In the former ejectment, to recover back the 
estate *. It ctaae on at the assizes for Sussex, before 
Mr« Baron Garrow. Upon this ejectment the lessors of 
the plaintiff proved a mortgage in fee of the estate to 
Thomas Markwick, in August 1814*, by Richard New- 
man the son, who afterwards made the marriage settle- 
ment. By this mortgage, which it had not been con- 
sidered necessary to produce 'upon the former ejectment, 
all deeds were granted; and it contained & general decla- 
ration of the trust of all terms of years for the mortgagee. 
The assignment of the term from Carter of the 7th of 
October 1779, was delivered over to Markwick, and was 
contained in a schedule of title-deeds made at the time of 
the mortgage, and signed by Markwick. By a deed 
dated the 9th of September 1819, Newman, the trustee 

* Doc V. Putland. 

of 
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of the one thousand years' term, declared that he would 
stand possessed of it in trust for Markwick, and to secure 
the mortgage-money due to hinu It was argued on the 
part of the defendant, that it would be inconvenient that 
one judge should direct a jury to presume a surrender of 
the term, and another direct the contrary* In the mort* 
gage to Markwick there was no notice of any patticidar 
term, and no assignment was taken of the one thousand 
years' term ; Newman might therefore have parted with 
the term upon a new loan. The asstgnment in March 
1819, was not at all for the benefit of Markwick; there 
ifRB no acting upon the term fron 1779 till 1819. No 
notice was taken of it in the marriage settlemeBl. The 
learned judge said, in charging the jury, thai the fiiets 
were very difibrent now to those proved on the fonner 
trial ; and his present view was sanctioned by the tug* 
gestion in that very case. Here the deed^ were handed 
oter to the morgagee before the settlement and coovey* 
ance, which accounts for the term not barmg been neo^ 
tioned in those securities. The circumstance of the deed 
having been scheduled and haaded over to Markwidc 
shows that the term had not been surrendered. The 
learned judge directed the ju»y to find a verdiel leir tjkm 
plaintiff. The jury Ibund that the term was subsistiD^, 
and reserved any question of law. 

'*In Trinity term 1820, the defendant moved for anew 
trial ; the learned judge who tried the cause restated the 
point upon which he directed tfce jury, and observed, timt 
the case had excited a great deal of attention, and had 
occasioned the observations which have already been 

submitted 
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submitted to the learned reader*. The Chief Baron 
saidy tiiat he should like to have the point ai^ued on the 
presumption of surrender. From his habits in West- 
minster HaU, his lordship added, he had travelled more 
than most men through the law rdating to this case, and 
he did not think the doctrine of presumption a correct 
doctrine. It is a very serious point; and of late the 
doctrine has been carried to a very frightful extent. Mr. 
Baron Graham observed, that he had never suffered 
these presumptions, except in cases very strongly war- 
ranted, and where nothing was shown to the contrary. 
The Chief Baron added, thathe never desired a jury to 
presume where be did not believe himself. The Court 
gave the defendant leave to argue the point upon the 
statute of frauds, upon a case to be stated f. The point, 
therefore, as to the surrender of the term, was put at rest. 
The case upon the other point was prepared, but the suit 
has smce beea compromised, h^hly to the advantage of 
the Newmans. 

I 

^* The attmtion; of the Lord Chancellor was quickly 
drawtt to the doctrine of the Court of King's Bendt. In 
the Marquia of Townshend v. Bishop of Norwich> on the 

27th JaMMty 188D, his lordship observed :-— 

» 

* Tbej ay pMreA at the time in tlM sfiape of a btter from fbe author 
toMr.BaUer. 

t It appears, therefore, that the prenimptieawas made on the fiftt 
ejectment against the real tacts and merits of the case as they ultimately 
appeared. This powerfully shows that such a presumption ought not to 
be made on light grounds. 

The 
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** < The legal interest in the advowson is unquestionably 
in Mr. Ainge for a term of years, which, as I understand, 
has been expressly assigned to attend the inheritance. 
I do not inquire whether there may have been interme- 
diate transactions since' the creation of the term, which 
might induce some people to think a surrender of it 
should be presumed, further than to remark, that having 
in days, which perhaps may be thought days of yore, 
passed about two years, by no means unprofitably, in the 
office of Mr. Duane, and during which I had frequent 
opportunities of knowing the opinions entertained by 
Mr. Booth, Mr. Feame, and other eminent conveyancers 
of that day, I well know that they were in the habit of 
proceeding on notions relative to satisfied terms, which, 
notwithstanding some modem decisions, I would not 
advise conveyancers to depart from *•' 

''Upon another occasion his lordship observed: * For- 
merly, assignments were not considered necessary, because 
the old trustee would be a trustee for you, although you 
might not like him. It was never considered that the 
presumption of a surrender was to be tiaade because 
some particular act had not been done. Lord Kenyon 
thought that some act must be done to presume a sur- 
render; but now it is said, that if no act is done, 
you may presume a surrender : I cannot go the length 
which I see some late cases go, where there is no 
proviso. They have raised the presumption from a trans- 
action where they say the term would have been assigned 

* From Mr. Wilson's note, 

if 
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if not surrendered. I say that the circumstance does not 
let in that presumption ; because the purchaser must 
know that the term will be held in trust for him> and he 
may leave it where it is, to save the expense of taking out 
administration*.' 

** His lordship again took occasion to observe, in Hayes 
V. Bailey, 15th March 1820 : < There is now a modem 
doctrine of presuming surrenders. When I first came 
here, ev^ry old lawyer thought assignments of terms 
unnecessary ; and as to the principle, that the term would 
be presumed to be surrendered if it had not been assigned 
on marriages. Sec. ; it was then thought that there was no 
occasion to assign, f^ if it had once been assigned to 
attend, the assignee will be a trustee for you. They then 
never thought it necessary to have it assigned on such 
occasions. I remember Mr. Lloyd used to say, that an 
old term was worth two inheritances. You see Lord 
Kenyon got as far as this before he would presume • a 
Burrender; you must show that there had been some 
dealing with it; but it seems to be the law now, that if 
you show that there has been no dealing with it, you are 
to presume it surrendered f.* 

<< In the late case in the Exchequer, of Deardon v. 
Lord Byron, the Chief Baron agaih expressed bis disap- 
probation of this doctrine of presumption ^, 

^ Upon the appeal in the House of Lords, in Cholmond- 



* From the author's note. f From Mr. Jacob's note. 
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ley V. CliDton *, the Lord CfaaDcellor, with reference to 
a deed of the year ITM, by which a term of two hundred 
years was created, with a proviso for the cesser of the 
term ; but which, as the circumstances upon which that 
term was to determine had not taken effect, remained a 
subsisting term, and was assigned in 1811, observed: — 
* I would wish to call your Lordships' most particular 
attention to this part of the case, because, unless I now 
misunderstand) and unless I have misunderstood for a 
good many years, in which I have been laboriously, in 
different situations, discharging the duties which belong 
to the profession^ of which I have the honour to be k 
member, the doctrine upon this subject, there arise ont 
of the circumstances which I am about to mention many 
important observations bearing upon this case, with k 
great degree of importance, because beiiring, uriless I 
misunderstand the* case very much, upon the titles to 
property in this kingdom. My Lords, this deed of 17(M< 
provides, as I before stated, for the cesser of the term, 
that is, of the interest which the term creates. Let me 
suppose for a moment, that there had been 00 such 
declai ation with respect to the cesser of the term, or what 
comes to the same thing, that the state of things has not 
yet arisen in which the tbrm is to cease, that term created 
in 1704, would, according to all the ideas that 1 ever had 
of the law of this country (I am speaking now of what 
would have been done twenty-'five years ago, instead of 
speaking particularly of the present time), be considered 
as a term which, whether the instrument that created it or 

• MS. 
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not did flo declare^ would be attendant upon the inhe- 
ntance when the ends and trusts of it were satisfied; that 
is» it would be considered as a tenn» where neither pre- 
sumption that it was satisfied^ nor presumption that it was 
surrendered, would at that period have been entertained, 
unless there had been some dealing with the term which 
would authorlie a presumption either of the one nature or 
of the other; but it would he taken to be« what, in the 
language (tf those who ate now no more, I have often 
heard it stated to be, the best part of a title, namely, that 
M. term that could be got in to protect the inheritance. 
And I conceive that such a term, whether there was any 
intention that it should or should not attend the inherit- 
ance, would be a term held in trust to attend the inherit- 
ance, protecting the equities of all who had equities dur 
ring the existence of that term ; all the estates, to acer- 
tam extent, that is, during the duration of the term, 
would be. equitable estates, but protecting them all ac- 
cording to the due course, and order, and priority in 
which they existed, and acoorduigto their equities/ 

<* In giving judgment in the aaine case upon the hearing 
at the Rolls, the present Master of the Rolls appeared 
aho to be of opinion against the presumption in such 
cases*. 

" Since the decision ia Doe v. Hilder the point has been 
repeatedTy debated before the different Masters in Chan- 
eery, upon objections taken by sellers to procure repre- 
ss Jac. and Walk. 158. 

sentations 
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sentations to terms of years, which, they insisted, ought 
to be presumed to have been surrendered; but the general 
and prevailing opinion has been, that the doctrine cannot 
be maintained; and the Masters have acted upon tliat 
principle. 

And finally, in Aspinali v. Kempson^ upon a motion 
before the Lord Chancellor for a new trial, in which some 
gentleman at the common-law bar cited Doe v. Hilder, 
his lordship observed, * It is not necessary to consider 
much the doctrine of presumption with reference to the 
present case ; but the case of Doe v. Hilder havmg been 
alluded to, and having paid considerable attention to it, 
I have no hesitation in declaring that I would not have 
directed a jury to presume a surrender of the term in that 
case ; and for the safety of the titles to the landed estates 
in this country, I think it right to declare that I do not 
concur in the doctrine laid down in that case *.' 

<' We may, therefore, be justified in considering the law 
to stand as it did before the decision in Doe v. Hilder; 
and conveyancers of course will follow the advice of the 
Lord Chancellor, and not depart from the practice which 
they have hitherto followed. 

^* The Vice-Chancellor has in two late cases upon specific 
performance, as between a seller and a purchaser, pre- 
sumed a term to be surrendered, which had not been as- 
signed to attend the inheritance, and which for a long 

• L. I. Hall, 5 Dec. 18S1, from M(. Walker's note. 
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period had not been d^urbed. . The first case was 
Emery v. Growcock *, which will I believe be reported* 
The other case was ex parte Holmanf , where it appeared, 
by the abstract of title delivered to the purchaser, that, by 
indenture bearing date the 24<th of December 1735, and 
made between Thosias Baker of the one part, and John 
Marsh of the other part, the said Thomas Baker did grant 
and demise, amongst other hereditaments, the messuage 
and premises in question unto the said John Marsh, his 
executors, administrators, and assigns, for the term of five 
hundred years, subject to redemption on payment by the 
said Thomas Baker, his heirs, executors, administrators, 
and assigns, unto the said John Marsh, his executors, 
administrators, or assigns, of the sum of 205/. on a certain 
day therein mentioned ; that the said sum was not paid 
accordingly ; but that the same, with all interest, was paid 
to the executor of the said John Marsh on the 6th day of 
October 1750, as appeared by a receipt indorsed on 
the said indenture; but no assignment or surrender of 
the said premises comprised in the said term was ever 
made and executed, and therefore the purchaser insisted, 
that the sellers should, at their own expense, discover the 
' personal representatives of the said John Marsh, and 
procure an assignment from them of the said term to a 
trustee for the purchaser to attend the inheritance. 

** The Master, to whom the title was referred, was of 
opinion that the term of five hundred years was outstand- 
ing, and was then vested in the personal representative 

^ March 18S1, MS.V f 24 July 1621^ MS. 

or 
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«r representatives of John M arsii t^ termer^ but it did 
not appear by any efidoEice before htm who was or were 
audi personal representatrre or represoitatives; and the 
Master was of opinion that it was expedient and neoessaiy 
diat the said term rfiouM be ajssigned to a trustee for &e 
purchaser^ and that ^he expense oC dedudog the title* 
tlieratOy and of proeuring the said term to be so assigned^ 
shoidd be borne and paid by the vendors. ' 

<<In an intermediate 4eed^ dated in Joly ITtd^Hie term 
was noticed, but in no other deed was it mentioned ; and 
there were three conveyances of the fee upon sales, one 
in 1784, anoAer in 1791, and the oOier in 1792. The 
Vice-Chancellor was of opinion that a surrender of the 
term most be presumed.** 



But before I advance to thex^pnsidera- 
tioa of Doe v; Hilder^ it will be expe*^ 
dient to bring back to our view some of 
the propositions already laid down, viz. 
1 st, That the trust of attendancy is not 
of that indelible nature as to be inca- 
pable of being revoked or changed ; but 
that the cestui que trusts of the term 
may immediately, or at any time after 

the 



ON ABI^RACTS. 393 

the attendancy, direct an actual ^sur- 
render: 2dly, That such cestui que 
trusts may immediately, or at any timet 
thenafter, declare their intent to have 
the term surrendered, and that such in- 
tent will stop the continuing nature of 
the trust of attendancy, and subject thte 
term to the operation of presumption; 
and that the lapse of twenty years after 
such intent declared, and without any 
dealing whatever with,* or any recog- 
nitibn df, the term, will raise the sur- 
render f)y presumption. The above 
two propositions have been before laid 
down— ^I now come, 3dly, to the third 
and further position, viz. that though 
there is no express declaration of intent, 
yet facts and circumstances may exist of 
that degree and nature as to demonstrate 
an intent: to have the term surrendered, 
* and then the intent being established by 

G G these 
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these facta and circumstances, the like 
result will follow, as in the cas^ of au 
express declaration of intent, viz. that 
after a subsequent dormancy of twenty 
years, without any notice whatever of the 
term, the presumption will be concluded 
and the term be legally surrendered. The 
requisite point is, to ascertain that the 
facts are of sufficient force, that they are 
what the ecclesiastical courts call proxi^ 
mute facts, such as necessarily and un- 
avoidably raise the inference. It is clear 
also, that unless some certain rule can 
be laid down, which may be applied to 
all cases, the doctrine will not be prac- 
tical ^ but I submit, that a sure and cer- 
tain rule can be •established, always ap- 
jplicable and easily applied. Thus, sup- 
pose A, to be seised in fee, married, and 
his wife dowable, with two outstanding 

terms 
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terms vested in s^arate trustees lipon 
trust to attend ; A. sells and conveys in 
fee to B. and B. lakes an assignment 
of the second term to a trustee upon 
ti^st, expressly to attend and prdtect 
against the dower of A/s wife ; but hb 
notice is taken of the first term. After 
this, twenty yeafti elapse. Now; would 
not these facts be proximate facts ; that 
is» be of such force as irresistibly to raise 
the inference of an intent by B. when he 
purchased, to have the first term sur- 
rendered ? For consider the case : when 
B. purchased there were two terms^ and 
he took an assignment of the second 

- , * 

term only, upon trust to protect against 
the dower of A.'s wife. Now, by taking 
this assignmi^it upon trust to protect, he 
meBXii that the term should so cerate to 
protect ; but the second term would not 

G G 2 protect 
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protect while the first term was continu-' 
ing. The dowress would retain her 
prior equity of the first term. Is not 
this then demonstrative, that he intend- 
ed 1:d have the first term surrendered ? 
He has the second term expressly as- 
signed to effect an object which cannot 
be effe(!ted while the first term continues. 
I repeat, is not this demonstrative that 
he meant the first term not to continue ? 
The trust of protection declares, that the 
Hccond term shall protect, ,and> as it 
cannot protect unless the first term is 
surrendered, does it not also necessarily 
declare; that the first term should be 
surrendered? I take it that the intent is 
as convincing shown, as if it had been 
expi^ssed in so many words ; then the 
intent of' having the first term surren- 
dered being proved, the continuing na- 
ture 
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tare of the trast stops, and the term be- 
comes subject to presumption; and a 
subsequent dormancy of twenty years; 
without any dealing with, or recognition 
or notice of the term, will raise and con- 

r 

elude the presumption ; and the first term 
must be considered as legally surrender- 
ed at the expiration of twenty years 
from the stopping of the continuing na- 
ture of the trust to attend. 

I now advance with greater confidence 
to the discussion of Doe v. Hilder. Now, 
first, I submit that the principle laid 
down in the judgment of Doe v. Hilder 
was right, though the application of the 
principle to that case was not warranted 
by the circumstances. The circum- 
stances were meagre. There was only 
one alienation by a marriage settlement, 

and 
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and a mortgage by a 809, to Im ^fiOihev, 
of his life injber^at aQ4 r^v^rmn. Tbj^re, 
was no second term^ ii^Qr, in ^ru^li^ any 
. act or circumstance that could ^t all 
incline to be deemed a proximate act. 
As to the observations by Chief Ju^ce 
Abbott, that outstanding tepois ^re g^t 
in and assigned on mai^riages^^ it ia well 
known to all ccHiveyancei^, th^A it i^ 
never the prac1|u^e, to callj in on outstandr 
ing term on a marriage. I do not re- 
coUect a single iqi9^apce of its b^ng 
donp; and I will v^ure to predict, ihfi^ 
it^never will be done; th^ natyre.of % 
tra^js^tion forbids it Tlf e piartie^ a^ 
in tpo much haste» and v^ opt wait. 
How would the lovers stand aghast at 
being told, that the happy day coul^ 
opt be fixed, till a certain ^ve person- 
age, denominated "^ putet^diyag 

Term," 
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Tenp/^ could be got in and assigned to 
attend ? The perpetual result would be^ 
that they would marry and leave the 
term to its fate. The fact, therefore^ of 
a settlement being made without an as* 
signment of the term, tended in no de- 
gree to raise the presmnptlon of a sur- 
render. Besides, a settlement is an ex 
parte alienation, not a parting with the 
lands ; but the lands are settled or made 
more sure and fixed in the family. Byen 
on a mortgage it was not, till of late, 
the practice to take an assignment of 

outstam&ig terms, though now, and in 

' . - ' ' ' , . 

fbture, from the recent fluctuation in the 

• * .  . 

value of land, and also from the more 

—  / * 

extended' use and application of attend- 
ant terms, mortgagees do and will re- 
quire their assignment. It appears then^ 
that in Doe v. Hilder there was riot a 

single 
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^ogle proximate hct. The setUemeBtT 
was not one ; and beside thaty there was 
only a mortgage of a life estate and re-- 
version by a son to his mother, which 
could weigh nothing; for, first, it was a 
family arrangement, where strictness was 
not regarded; and, secondly, the son, 
as a partial cestui que trust only to the 
extent of the life estate and reversion, 
was not entitled alone to call for an as- 
signment of the term. 

I now proceed on to consider the ani- 
madversions by the various judges on 
the decision in Doe v. Hilder as stated in 
the above citation from Mr. Sugden^s 
Treatise. These animadversions appear 
to resolve themselves into two objec- 
tions, viz. 1st, that the term, having 
been ass^ed esqpressly upon trust to 

attend. 
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attend, was not liable to be surrendered 
by presumption; and, 2dly, that, ac- 
*€ording to the ancient practice, it was 
not deemed necessary to have repeated 
assignments of outstanding teims, or 
ever to assign a term after it had been 
once assigned expressly upon trust 
to attend* Now', as to the first ob- 
jection, I admit that a term once as- 
signed upon an express trust to attend, 
cmmot be liable to surrender by pre- 
sumption, while the continuing nature of 
the trust continues; but I submit, ^ that 
the continuing nature of the trust may 
be stopped, and that this continuing na- 
ture will be stopped by the declaratioo of 
an^ intent to surrender the term. Sup- 
pose the party who had the term as- 
signed upon trust to attend, were im- 
mediately afterwards to declare, in so 

many 



.» 
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many words, that it was not his intent to 
continue the term, but to have it surren- 
dered ; would not twenty years' dor- 

9 

mancy, after such a declaration, raise the 

presumption ? Suppose then, instead of a 

direct declaration, he was to deal with a 

^ subsequent term in « a manner which 

would not be etfectual according to Ms 
intent, if the first term were to con- 
tinue, would not tMa act amount to a 
declaration, that the first term should 
not continue ; but that he meant to have 
it surrendered? Acts can spelak as 
strongly as words, witness the well-known 
illustration of the countryman and the 
stag, where the man, who had promised 
not to tell the place of concealment, did 
not speak, but pointed; So here, if I9ie 
party does an act, which act cannot be 
efiectual if the fiirst terai continues, is it 

not 
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not in effect a deekraticm by him of his 
int^nty that the first t^rm «hall not eon- 
tmue ? He may omit afterwards to ex- 
ecute Im intent of obtaining an actuaP 
surrender; but all that we want is ta 
proTe the intent, so as to negative the 
continuing nature oS' ike trust to attend ; 
that is, the inference arising from it of 
itoetf, that the party could not mean the 
term to be surrendered^ when he de- 
clared that he meant it to attend, which 
it could (mly do by continuing. Rebut 
this inference ; show a different intent ; 
and the term becomes free from the m- 
ference. Band as it stood before the ex- 
pijess trust, viz. open to presumption by 
surr^der. I repeat, that the pressure 
of the trust to attend against the pre- 
emption is^ in the inference to be drawn 

T 

ft'^tn the continmng nature of the trust, 

of 
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of the intent not to have the term sur- 
rendered ; but let this inference be rebut- 
ted, let there be a subsequent direct de- 
claration of intent to the contrary » or let 
there be such subsequent acts as amount 
to a necessary inference or demonstra- 
tion of a contrary intent, then the in-* 
fer^ice from the trust of atten/dancy is 
rebutted, and the term becomes exposed 
to surrender by presumption, and twenty 
years' subsequent dormancy will conclude 
the presumption and establish the sur- 
render. But it will be said, how can you 
lay down a rule of that certain discover- 
able operation which can be applied to 
cases in practice? I answer, that I ap- 
prehend such a inile may be laid down. 
The rule is, that the mere neglect or 
omission of taking an assignment of an 
outstanding term, to attend upon any 

purchase. 
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purchase, mortgage, or other aHenation, 
t^hall not of itself raise an intent in the 
party to have the term surrendered, but 
that there must be some. direct or overt 
act by him to raise such intent. Thus, if 
there are two outstanding terms, held 
upon trust to attend, and sale after sale 
takes place, without any assigmnent or 
notice of the terms, <io intent of having 
them surrendered will arise; but the 
terms will be protected from presumptive 
surrenders, by the continuing nature Of 
the trust to attend. But if , on any sale, 
the second term is assigned upon trust 
to attend and protect against dowqr, or 
even to attend generally, which, how- 
ever, carries with it a general protection 
against dower; here the act of taking 
an assignment of the second term, and 
not of the first term, and yet. for effe^- 
ing a trust or purpose, which the first 

term. 
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terinj if left contmuing^ might be applied 
to defeats and which could be certainly 
effected by the second, if the first was not 
left coatintiin^, bat which result could not 
l>e predicated^ if tibe first was left continu- 
ing, suKty demjohstrates an intent to have 
the fii^t tenh suhr^dered. This is aU that 
is wanted; viz* to raise a counter-intent 
to the inference arising ftorn the trust 
of attendancy: and I submit that this 
cotinter-intent cian be as certainly raised 
by acts as words; viz. as certdnly by 
such overt kcts as dealing with t^e 
second term to effect an object, whidi it 
cpuld not effett if the first term was left 
to continue, as by an express declarsttion 
that the first term should be surirendiBred. 
It is u^on this ground, and for theSe 
reasons, that I siibmit the prindple in 
Doe V. Hilder to be the right pnnciple, 

though 
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I 

though the circumstaaces of that case 
<^d not warrant its application. But» 
farther, it is so essential to lay <}own 
and establish a rule of that certain tanr 
^ble nature^ as to be always applicable 
to cases in practice, that I shall pro* 
ceed further in such observaticms as wiU 
show clearly the force and operation 
of the rule. Now the rule is, that aU 
passive or negative acting operates nor 
thing. Any length of omission or neg* 
lect to take an assignment of an out^ 
standing term once assigned upon an 
es^ress trust to attend, will not be suf- 
ficien:t to raise an intent of a surrender 
by presumption. The continuing nature 
of the e2cpress trust to attend, exists and 
protects the term ; but some direct act 
against the continuance of the term, is 
necessary to rebut the cpntinuisg nature 

of 
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of the trust ; some demonstration arising 
from \^ords or deeds of an intent to have 
the term surrend^ed» and not to con- 
tinue it as attendant. It cannot be de- 
nied but. a declaration of such intent, in 
so many words, will be sufficient. My 
argument is, that the intent may be as 
clearly manifested by acts as words, by 
such acts being doHC by the reversioner, 
as would not be effectual according to 
his intent, if the first term were left con- 
tinuing ; but would be effectual, if the 
first term were to be surrendered. I 
conclude, therefore, with submitting the 
following nile as the true and sound 
doctrine, viz. that whenever there is any 
express declaration of iiitent to have a 

« 

term, once assigned upon trust to attend, 
surrendered, such intent will rebut the 
continuing nature of the trust to attend; 

and 
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and immediately subject the term to sui 
render by time. Also, that althoug 
there be no express declatation to have th 
term surrendered, yet if the reversion( 
has done any acts which raise a neces 
sary or strong implication that he intetid 
ed to have the term surrendered (be 
cause if continuing it might prejudic 
such acts), then these acts by the revei 
siohler are tantamount to a declaration, an 
will equally stop the continuing natur 
of the trust to attend, and subjec 
the term to be surrendered by time 
Since the former numt^r was publishei 
this subject of the surrender of terms b_ 
presumptioii has undergone much dis 
cussion, and may be considered as a 
this moment in progress to a sound sys 
tem of doctrine. The old opinion was 
that no term once assigned to atteni 

H H COUU 
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could be surrendered by presumption, 
unless there was a counter-declaration 
that such term was not intended to con- 
tinue; but now the courts admit such 
presumption to be raised by the acts of 
the reversioner without the necessity of 
an express declaration. The latest case 
is Townsend v. Champernown (Mac Le- 
land and Young's Reports), where this 
principle, first acted on in Doe v. Hilder, 
is recognized and sustained. 

I now return to the subject of the at- 
tendancy of terms, from which the 
above discussion of the surrender of 
terms by presumption is a digression. 
There are some peculiarities in this doc- 
trine of attendancy which it will be 
useful to consider. The foundation of 
the protection derived from a tei'm is 

founded 
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founded on the rule of equity, never 
to act against a honk fide purchaser 
for a valuable consideration without no- 
tice, because the object of equity is to 
do equity, and there cannot be a higher 
claimant upon equity than a purchaser 
so circumstanced; to act against him, 
therefore, however it may tend to relieve 
another, must yet injure an innocent 
party ; equity therefore lays it down as 
a rule, never to act adversely against 
such purchaser^ The court of equity 
then being passive, the law takes its 
course, and thus the term giving the 
possession at law during its continuance 
secures such possession to the purchaser. 
The title of the inheritance may altogether 
fail, and yet the possession be safely held 
under the term, although he has no real 
right except the mere term. Thus sup« 

pose 
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pose A, seised in fee of lands with 
a term in B upon trust to at tend , and 
A to sell in fee to C for value and 
without fraud or notice ; but C not to 
require an assignment of the term ; and 
afterwards A to sell in fee to D, also for 
value and without fraud or notice; and 
D to take an assignment of the term 
upon trust for himself, this term will pro- 
•tect D against C. It is not necessary 
for the party claiming the term,: to 
have any real estate or title indepen- 
dantly of the term for the terni to pro- 
tect, (as we see in the case of D, who 
had no real estate or title, that having 
previously passed to C) ; but such 
party having paid his money and taken 
a conveyance, which he believes to be 
effectual though in reality inoperative, 
and having also obtained an assignment 

of 
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of the terra/equity will not act against 
him to take away the benefit of such 
assignment. The single case, not of ex- 
ception to this doctrine, as is laid down in 
some books, but, rather, in which it does 
not work in. practice, is the case of the 
King, according to the decision of the 
King V. Smith, best reported in the 
Appendix to Sugden's Vendors and 
Purchasers. The grounds of this dif- 
ference will be considered in the next 
number. 



I have said in a former part, that in 
order to make a term attendant, the 
equitable estate or interest of the term 
must be merged or absorbed in or con- 
joined with the equitable inheritance; 
for without such union with the inheri- 
tance there can be no attendancy. 

tance 
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In a late case in practice, a large es- 
tate was leased nearly two centuries 
back, to A for 1000 years ; A afterwards 
underleased for 980 years ; the sub- 
sequent owners of the underlease pur- 
chased the reversion in fee, and wished 
to have the underlease assigned upcm 
trust to attend, but it appeared to me 
impossible, the term was and must 
continue a chattel ; whereas, if it were 
to attend, it would become in equity 
freehold, and it is not possible by mere 
declaration to change the tenure of 
land. With respect to the report of 
Scott V. Fenhoulett, (Browne's Report,) 
evidently that report is not correct. 

It is a curious point, whether after a 
term has once attended, (i. e.), l)ecome 

in 
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in equity absorbed in or conjoined with the 
inheritance, it can be dealt with in equity 
as a chattel. Suppose A. seised in fee 
of lands with an outstanding term in 
B upon trust to attend, can A, by his will 
with two witnesses only, declare that B. 
shall stand possessed of the term upon 
trust for C, so as to sever the term ? I 
consider not; because A has hot a 
chattel in equity but the inheritance, and 
when the will acts it is on the inheritance, 
and therefore void not having three 
witnesses ; but, suppose C's inheritance to 
be defeated by some prior claim, and him 
to have only the term by way of 
protection ; then the term will be al- 
together a chattel in equity as well as at 
law, but this last eflfect is produced not 
by the transfer of a portion of the equita- 
ble inheritance, but by a general estoppel 

in 
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in equity ; that is, the trustee has the term 
upon trust for A, and A by necessity re- 
tains the beneficial interest undef the term, 
because equity being passive, every one is 
estopped frotn claiming against him. He 
has no real interest transferred to him, but 
acquires an interest by necessity from 

 

every other person beingestopp^ed tdclaim ; 
and, therefore, there is no. contradiction 
or incongruity in considering, such newly 
raised equitable interest as a chattel. The 
same result sometimes arises where there 
is a disseisin of ISnds.in which .there 
exist two owners, a termor, and the re- 
versioner in fee, twenty years pass, and 
the termor is barred ; but afterwards the 
reversioner recovers the lands, here the 
disseisor retains the lands for the term as 
a chattel, but this is also a newly ac- 
quired interest. Again, vyhere the termor 

is 
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is also the beneficial . owner in. fee, and 

» 

the legal fee is outstanding upon trust to 
attend, and the termor dies indebted ; the 
creditors attach the term and equity will 
not interfere against them. Here the 
term becomes a chattel, both, at law and 
in equity in the creditors, and the pur- 
chaser under them; but that is also by 
the effect of the estoppel in equity. Nei- 
ther of these cases, therefore, affects the 
general principle, that after a term attends 
it is in; equity part of the inheritance, and 
can; only be passed accordingly: but to 
proceed with the abstract. 



January 1, 2, 1762. Indentures of lease 
and release of these dates. The release of 
three parts^ and mad^ between the said S. 1\ 
of thefrst part^ W. X. of the second part^ 

and Y.'Z. of the third part. 

> Reciting 



I 
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Reciting contract for sale from S* T. to W. 

X. for £1000, and agreement to ap-^ 

point and convey to the uses after limited. 

It is witnessed that in consideration of 
£1000 to S.T. paid by W. X. The 
receipt to and of 5s. paid by Y. Z. The 
receipt^ Sfc. S. T. did in execution of the 
power of appointment, reserved by last 
abstracted indenture appoint ; and also 
by way of further assurance grant and 
release unto the said X. and Z. (in their 
actual possession, ^.) and to their heirs. 

All (parcels, as in the last abstracted deed), 
general words, reversions, all the estate, 
^. and all deeds, ^. 

* r 

To hold unto and to the use of the said X. 
and Z. and their heirs, nevertheless as 

to 
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to the estate of Zy and his heirs upon 
trust for X, and his heirs for ever. 

Executed hy the said S. T. and attested 
by trm zmtnesses^ receipts for consi* 
deration, money signed and wit^ 
nessed. 



( Note 70 The limitations in the above ab- 
stracted deed lead me again to consider the 
doctrine as to legal and equitable estates in 
the same land, co-existing in the same per- 
son. Cases of this sort occur constantly in 
practice ; and in numerous abstracts you 
will find the above and other similar limi- 
tations for barring dower, viz. to the use of 
the purchaser and trustee and their heirs ; 
but as to the estate of the trustee and his 
heirs upon trust for the purchaser^ and his 
heirs ; Also to the use of the trustee and 

purchaser. 
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purchaser during the life of the purchaser, 
with remainder to the heirs of the pur- 
chaser : also to the use of the trustee and 
purchaser, and the heirs of the purchaser, 

but as to the estate o^ the trustee in each of 

v. 

the two last instances uppn. trust for the 
purchaser and his heirs. Now in these 
cases, what is the operation of the limi* 
tations with reference to the absorption 
of the equitable estate in the legal estate? 

The doctrine in the books is, that where 

». 

the legal -and equitable estates in the same 
lands co-existing in the same persoh,.are 
precisely commensurate, '• the equitable 
estate is absorbed in the legal estate, and 
the party has only one entire estate, and 
not two separate estates. Now, in the li* 
mitation, in the abstracted deed to the use 
of the purchaser and trustee and their 
heirs; but as to the estate of the trustee upon 
trust for the purchaser and his heirs, it is 

clear 
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clear that they both take at law as joint 
tenants in fee, and that the purchaser 
could not devise the lands at law. It 
is also clear that if there has . been no 
trust, but the . two parties had been 
equally joint purchasers, the equitable 
estate in each moiety would have 
absorbed in the legal ; and they two 
would have been joint tenants both at law 
and jn equity; so that neither could 
have : devised his moiety without sever- 
ance of the joiotenancy; but the addi- 
tioii of the. trust of theother! naoieiy for 
the purchaser gives, the whole equitable 
fee as an entirety to the. purchaser, so that 
he may devise the in tire fee in equity; 
and thus, although the purchaser, as to 
one moiety, is seised both at law and in 
equity, yet being also iseised in equity of 
the other moiety, such equitable estate 

ceases 
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ceases to be held in joint.enancy, but is 
held as an entirety ; for though the pur* 
chaser had the same estates in quantity, 
both at law and in equity, in his own 
moiety, yet they differed in quality, the 
legal estate being held in jointenancy, 
and the equitable either in common or as 
an entirety. So as to the other Umita- 
tion to the use of the purchaser and 
trustee for the life of the purchaser, with 
remainder to the purchaser in fee, but as to 
the estate of the trustee upon trust for the 
purchaser, here the purchaser has at law 
several estates, but in equity only one es- 
tate in the entirety in fee simple, and which 
estate he can devise, but it is a difficult 
question whether in the last mentioned li- 
mitation, the purchaser could devise at law 
the remainder in fee, on the ground that 
it was so conjoined to the particular estate 

as 
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as to be inseparable froAi it. This ap- 
plies also strongly to the limitation to the 
use of the purchaser and trustee and 
the heirs of the purchaser, but the point 
as to the power of devising will be con- 
sidered fully hereafter. Upon all 
these points, with reference to the union 
of the legal and equitable estates, I con- 
sider the sound doctrine to be, that where 
the legal and equitable estates are com- 
mensurate both in quantity and quality, 
there the equitable estate is absorbed ; 
but when they are not so commensurate 
they continue separately in the same per- 
son, and his acts affect the estates accord- 
ingly. Many errors arise from not ap- 
plying this doctrine more strictly. Thus 
I submit, that the recent case of 
Ireson v. Pearman, (Barnwell and 
Creswell, 7990 was wrongly decided on 

this 
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this ground. The case was shortly this : 
By indentures of lease and release, 
d;ated 9th' and 10th October, 1796, 
lands were conveyed unto Malih and 
Caldecott, and their heirs, to the use 
of Malin and Caldecotli, and the heirs 

of Malin for ever ; but as to the estate of 
Caldecott in trust forMajih and his hei rs: 
afterwards Malin by his will, dated 1 1th 
April, 1807, devised the lands to his 
daughter, and the heirs of her body; 
but in case she died without having 
any issue of her body lawfully begotten, 
living at her decease, then he devised 
the lands to his nephew, and his 
heirs for ever. The daughter afterwiirds 
conveyed the lands to a tenant to the 
praecipe for suffering a recovery, but 
to this deed Caldecott (who. was then 
living) was not a party. A recovery was 

accordingly 
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accordingly suffered to the use of the 
daughter in fee. Afterwards the lands 
were contracted to be sold, and the pur- 
chaser's solicitor contended, that the 
recovery was defective, for want of the 
concurrence of Caldecott in the recovery 
deed for making the tenant to the 
praecipe. The court decided, that the 
recovery was defective on this ground. 
There were other circumstances but this 
was the gist of the case. Now I sub- 
ijiit, that the recovery was effectual to bar 
the intail and remainders over in the 
equitable estate. The rule already ad- 
verted to is, that the equitable estate 
is only absorbed in the legal estate, 
where the two estates are commensurate 
in quantity and quahty ; for in every other 
case (as may. be seen from the several in- 
stances of dower limitations above stated), 

I I the 
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the two estates are separate. If lands' are 
devised to the use of A for the life of 
B, with remainder to the use of A and 
his heirs absolutely, or with remainder to 
the use of C and his heirs absolutely, never- 
theless in each instance upon trust for B in 
tail ; in either case B alone is competent to 
suffer a recovery, and bar not only his own 
equitable intail, but the equitable remain- 
der in fee. So, if lands be limited to the 
use of A for life, with remainder to the use 
of B in fee ; but as to the estates of A and B 
upon trustfor B intail with remainder upon 
trust for C in fee, here B alone m^y bar 
the equitable remainder in fee in C. In 
Pearman's case, therefore, the tenant to the 
praecipe during the life of Caldecott was 
sufficient to bar the equitable estates i be-« 
cause during his life there were two sets of 
separate estates throughout, viz. the one 

equitable 
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equitable, to wit, vested in the daughter in 
tail with the remaindef to the nephew in 
fee : and the other legal, viz. vested in 
Caldecott for life with remainder to the 
daughter in tail, with remainder to the ne- 
phew in fee. In Caldecott's life, therefore, 
she alone was competent to make a good 
equitable tenant to the praecipe for suffer- 
ing a recovery to bar the equitable estate, 
tail, and remainders over. In Pearman^s 
case, Mr. Justice Bayley observed, 
^^The daughter had an equitable estate 
pur autre vie so long as Caldecott lived, 
and a legal remainder in tail ;" but this 
was not so. She had the immediate 
equitable in tail, and the nephew had the 
equitable remainder in fee. This is 
strongly proved by the father being able 
to devise the whole fee; which shows, 
that during his life he had the whole en- 
tire 



1 
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tire equitable . fee : The father's will 
passed the whole equitable estate, and 
the first disposition was to the daughter in 
tail. If it be said« that the rule applies 
only to any particular estate or remainder 
individually, if the legal and equitable 
estates are commensurate in quantity 
and quality, the following case may be 
put to the contrary : suppose a recovery 
suffered and the demandant to stand 
seised, to the use of A and his heirs 
upon trust for B in tail ; but if B should 
die without issue living at his death then 
the demandant to stand seised to the use 
of C and his heirs absolutely* I appre- 
hend that a recovery by B would bar this 
limitation to C and his heirs in equity. If 
in Pearman's case Caldecott had indeed 
died before the recovery was suffered, 
then the estate both legal and equitable 

would 
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would have become commensurate, and 
the intail and remainder wholly legal; 

but during his life, the legal and equi- 
table estates being unequal did not con- 
join. Upon this ground I submit that 
this case of Ireson v. Pearman was 
wrongly decided so far as regards the 
operation of the recovery to bar the 
equitable estate tail and remainder over; 
and that Pearman, the attorney against 
whom the action was brought for negli- 
gence, ought not to have been liable be- 
yond the mere expense of getting in the 
legal estate in fee from the nephew, the 
daughter having died without issue. 

I may add, that, in the case of Ireson 
V, Pearman, Mr. Justice Bayley cites the 
authority of Salvin v.. Thornton, Brown's 
Chancery Cases, 74, as being in point, but 

which 
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which really was quite different. In that 
case the lands were tiraited to A for Hfe^ 
remainder to B in tail, remainder to C 
in tail. A forfeited his life estate b}' 
rebellion, which was sold and purchased 
by B, who, however, took a conveyance 
of the life estate to the use of a trustee, 
upon trust for himself; and then he, with- 
out the concurrence of the trustee, con- 
veyed to the tenant to the praecipe and 
suffered a recovery ; and it was held 
that the recovery was void to bar the 
legal intail and remainder, and clearly 
this case was rightly decided; but the 
great distinction between that case aiid 
Pearman's case is, that in Salvin's case the 
intail was originally legal and one estate ; 
all the limitations in their creation haying 
the legal and equitable esttites commen- 
surate ; but in Pearman's case the estates 

were 
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were separate at th^ time of the creation of 
the iotail. The lega 1 ^tate was i n Caldecott 
for life^ with remainder to the daughter in 
tail with remainder to the nephew in fee; 
but the equitable estate was im mediately 
in the daughter in tail^ with remainder to 

the nephew in fee — ^at law the daughter 
had. a remainder in tail — in equity an 
immediate intail. This circumstance thep 
of the daughter having different and sepa- 
rate estates at law and in equity in the 
lands, makes the distinction^ between Ire- 
son V. Pearman, and SaWin v. Thornton ; 
for in the last case the tenant in tail never 
had but one^ and the same entire legal 
intail in which the equitable in tail was 
absorbed. .Further: The doctrine by 
which the case of Ireson v. Pearman 
is shewn- to .be wrongly decided, is con- 
firmed by the case of Boteler v. Ailing- 
ton, 
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ton, (Brown's Chancery Cascs^, 72), 
where ihe case was in effect this— landi 
were devised to A for life, with remainder 
lo a trustee and his heirs (without being 
conBned to A's life), upon trust to pre- 
serve contingent remainders with re- 
mainder to A's first and other sons in 
tail, with remainder to the testator's right 
heirs. The testator left a sister, his 
heiress, who devised the reversion to the 
trustee. A died, leaving a son, the son 
suffered a recovery without the concur- 
rence of the trustee. The question was, 
whether the recovery was effectual to bar 
the reversion in^ fee which had been de- 
vised to the trustee. It was urged that 
for want of the restrictive words during 
the life of A, the trustee took the legal 
fee (which seems to have been admitted), 
and the estate tail and ultimate reversion 

devised 
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devised tx) the trustee were equitable; 
but that such reversion, when so de- 
vised to the trustee became absorbed 
in the legal fee in him^ and there- 
fore wais not barred by the equitable re- 
covery. The Lord Chancellor Thurlow 
however held otherwise, and it is clear 
that the mere circumstance of the equi- 
table remainder in fee being in the same 
party who had the whole legal fee, did 
not extinguish the equitable estate, 
because the several estates were not com- 
mensurate, but separately co-existed 
in the same person. In one case indeed, 
even where the two estates are commen- 
surate, it is held that for some purposes 
the equitable estate is not absorbed, but 
merely clothed with the legal estate ; that 
is, that the equitable estate subsists with 
the addition of the legal estate : thus, if 

A 
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A contracts to purchase land in fee, and 
makes his will and takes a conveyance of 
the legal estate in fee, the will is not re- 
voked ; for the conveyance of the legal 
estate does not alter or change the equi- 
table estate, but only adds to it. 

A singular case occured lately in prac- 
tice : viz. of limitations to prevent cur- 
tesy in a conveyance to a single lady, 
framed in the same way as to prevent 
dower ; but I considered the mode wholly 
ineffectual, because however you might 
limit or break the legal estate, yet, after 
all, there would be one entire beneficial 
estate which would be subject to cur- 
tesy, and this could not be prevented, 
except by actually giving away some 
part of the beneficial estate : thus, if you 
made the limitation to the trustee to pre- 
vent 
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vent curtesy to be for his own use bene- 
ficially, and not upon trust for the lady, 
that would have been effectual, but not 
otherwise, for with reference to the prin- 
cipal point, it may be laid down that 
however the legal estate be broken or 
divided^ still if the several estates be all 
upon trust for one party, that party has 
one entire equitable estate* Again: It 
has been decided that if A contracts to 
purchase in fee and devises the land, and 
then takes a simple conveyance in fee, 
the will is not revoked, but if he takes a 
conveyance to dower uses, then the will 
is revoked. See the case of Rawlins 
V. Burgis, 2 Ves. and B. 282, which 
was so decided, but I very much doubt 
the soundness of this decision, for 
however the legal estate might be 
limited by the conveyance, yet the 

equitable 
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equitable estate was not changed, but the 
devisor had the same one entire equi- 
table estate, after the conveyance, as he 
had before, only clothed with the legal 
estate; but it matters not whether the 
legal estate was vested in one person or in 
several persons. If it be said that the 
power of appointment might give a 
greater facility of alienation or create a 
new niodification of ownership, I am 
not at this moment aware that that could 
be given or created by a power beyond 
what the party would have in equity. 
Shew any equitable change or modifica- 
tion of ownership, and then there is a 
revocation. 

(Note 8.) It will be observed that 
in the deed abstracted I have not 
made the dower trustee a party, 

nor 
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nor do I consider it at all necessary; and 
there is * really nothing so destructive of 
all order and safety in conveyancing as to 
require from time to time the concur- 
rence of pities, which former practice 
has not warranted, and which is not 
essential. Where there is a power of 
appointment, the appointment under 
such power will pass the whole estate, 
and there will be nothing, for the trustee 
to convey. If it be said that a power 
may be destroyed or suspended by 
secret acts of which purchasers may be 
ignorant, and that an appointment in ex- 
ecution of a power is not so substantial 
an assurance as a conveyance at com- 
mon law; it is certain that there has 
been such an impression, but does ex- 
perience confirm it ? I never remember 
a case where an appointment in execu- 

tion 
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tion of a power failed from any secret 
destruction or suspension of the power, 
and numerous and most important pur- 
chases are constantly settled depending 
entirely on powers of sale and exchange 
in settlements. No objection n ever 
made, or would be listened to, that the 
title depended on a power, but the pur- 
chase would go on as a matter of course 
without the least idea on the point So 
numerous titles are constantly passed^ and 
cannot be objected to, of appointments 
under executions of powers without the 
concurrence of the dower trustee. 
Whether indeed a vender could success- 
fully refuse to obtain the concurrence 
of the trustee in the purchase deed is not 
quite certain, for it is a strong argument 
that the vendor is certain of recovering hia 
purchase mon^y, and the purchaser ought 

to 
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to be made equally sure of having 1 
enjoyment of the lands, and therefc 
should be entitled to take such assurar 
as he should deem most effectual ; but ; 
as it is clear that the conveyance will 
very good without the trustee, and his n< 
concurrence is sanctioned by practice 
doubt if the court would enforce his c( 
currence. It is said that some of 
masters require it in their offices, but if 
it is contrary to all precedent ; and t 
innovation should be at once set at i 
by being brought before the court. 

There is a singular instance of lax 
in practice, in not taking the conv 
ance of trustees to preserve, on a s 
by the tenant for life, and tenant in i 
because clearly the trustees have a ves 
remainder. But I remembet only ( 
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case where the concurrence of the trustees 
was required, and in that case the re- 
mainder came into possession after the 
recovery, viz. by the tenant for life, who 
lent his freehold for suffering the re- 
covery, and was bound, on pain of for- 
feiture to take a particular name, resum- 
ing his original name after the recovery ; 
thinking the recovery was a dispensation, 
but which it was not, so that his life 
estate became forfeited, and the trustees 
acquired the possession. 

It is certainly unusual in practice, 
after a father and son tenants for life 
and in tail, entitled under the limitations 
in a settlement suffer a recovery to such 
uses as they shall appoint which is the 
usual mode, and they execute the power to 
make any inquiry about the remainder in 

the 



THIS work will certainly be contiaued. tt liaft 
Vee&4elaj^ed foe the last few weeks owing to various 
causes, one of which was, that die Editor had hoped 
to have comnienced the ensuing term with his pro« 
mised number ^^ en 4he best mode ^f education and 
insiruciioH f/or the c$nveyancing department ;^' but 
this number is not sufficiently matured. The high 
Importance of the subject renders its due and re^ 
peated consideration particularly necessary. Some 
d^ilay in the future progress of the work will pos- 
sibly occur; indeed he has abandoned all hope that 
consistently with his other avocations its publication 
e^n be /regular, yet he has never entertained a mo-^ 
ment's idea pf relin<|uishing it. Wide as is the field 
pf practical conveyancing, he yet hopes that time 

4 

and. opportunity will be permitted to him to glean in 
every; part of it before he terminates the Convey* 
arieear^ This may be the labour of some years, but 

* « 

hd; adopted the present mode of publtcation (ab^ 
«tra$te.dly not the most preferable) because it would 
berdcoasipnal .and continuing. This and Uie next 
number will complete the doctrine pf recitals ; the 
fpcmpf th^ abstract will be then resumed, and con- 
timic^d with notes down to the second purchase , 
4ft$td) when ibe Editor will again return to the 
ii.i ,t practical 



practical comidfefadon of tba fortbef parts of m 
deed, considering eaeb purchase as a pdiotor rest 
en the title from which these digressions nsay be 
Dsade ; and also considering these digressionstbem- 
selreS) from their varied nature, to relieve tliet«* 
diousness of along regular subject, and indeed ex- 
actly lo suit and shew the intended miscellaoeoua 
character of the woiic. 

He would wish in a future number to consider tbe 
conveyancing part of the stamp act, and every 
communication on this subject woiild be thankfully 
received. The Editor is aware that these requests 
seldom produce any return; but he trusts in the 
present instance, as he has embarked in this work 
solely from the hope of circulating practical know- 
ledge among the provincial profession, withoilt any 
personal motive, that they will themselves, to tb« 
sacrifice of a little time, contribute their aid to' this 
number, and communicate every point on the con* 
veyancing part of the stamp act which may bav# 
occurred to them in practice. There can be no 
doubt but a well digested number on this subject 
would be particularly useful among the country pto« 
fession, enable at every necessi^ lo resort lo eooii*. 

sols 



«el; hat yet, unless the Editor receives ample com* 
oranicatiaiiSy be will be obliged to pass it over, for 
k is not of a nature to be discussed without a 
copious supply of eases which have actually 
occurred.— Con&munications to be addressed to 
Mr. BiccfiRSTAFF, Law- Bookseller, Essex Sireett 
Sirandf marked (for the Conveyancer.) 



The letter of " a Subscriber*' has been received, 
but bis suggestion would render the woric puerile. 
The style is perhaps too familiar at present, and 
yet it seems best adapted to the frank nature of the 
work. Some occasional future numbers will of 
course require a more elevated manner. 
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